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RIGHT OF CONGRESS UNDER ITS POWER TO 
REGULATE COMMERCE TO PROHIBIT THE 
INTERSTATE SHIPMENT OF ANY SPECIFIC 
ARTICLES. 

Probably the most important decision for 
many years is that handed down by the 
United States Supreme Court in the recent 
case of Champion v. Ames, 23 Sup. Ct. Rep. 
528. 

Specifically, this case had to do with the 
question as to the right of congress to pro- 
hibit the interstate traffic in or shipment of 
lottery tickets, the court holding through Mr. 
Justice Harlan that the carriage of lottery 
tickets from one state to another by an ex- 
press company engaged in carrying freight 
and packages from state to state is interstate 
commerce, which congress, under its power 
to regulate, may prohibit by making it an 
offense against the United States to cause 
such tickets so to be carried. 

The wonderful significance to be naturally 
attached to this decision lies in the fact that 
the power of congress over interstate com- 
merce has, by natural and logical implication, 
been extended to such a degree as to prac- 
tically attribute to the federal government 
a police power as vast and wide reaching as 
that of the states, at least as to all persons 
and property forming any part of, or having 
any connection with interstate commerce. 
Champions of the federal government and 
those who favor every possible increase of 
federal power will rejoice greatly in this ex- 
tension of the domain of congress over inter- 
state commerce. 

The leading case under the commerée 
clause of the constitution is Gibbons v. 
Ogden, 9 Wheat. 1, where the term commerce 
as used in the constitution was held to com- 
prehend not only the buying, selling and in- 
terchange of commodities, but also naviga- 
tion. A certain quotation from the language 
of Justice Marshall in this case is of much 
value in the present inquiry. ‘‘It has been 
truly said,’’? says Justice Marshall, ‘‘that 
commerce, as the word is used in the consti- 
tution, is a unit, every part of which is indi- 
cated by the term.’’ Again, in this opinion, 





in speaking of the power of congress over 
interstate commerce, Justice Marshall asks : 
‘‘What is this power? It is the power to 
regulate; that is, to prescribe the rule by 
which commerce is to be governed. This 
power, like all others vested in congress, is 
complete in itself, may be exercised to its ut- 
most extent, and acknowleges no limitations, 
other than are prescribed in the constitution. 
These are expressed in plain terms, and do 
not affect the questions which arise in this 
case, or which have been discussed at the 
bar. If, as has always been understood, the 
sovereignty of congress, though limited to 
specific objects, is plenary as to those ob- 
jects, the power over commerce with foreign 
nations, and among the several states, is 
vested in congress as absolutely as it would 
be in a single government, having in its con- 
stitution the same restrictions on the exercise 
of the power as are found in the Constitution 
of the United States.’? Among the great 
number of subsequent decisions which have 
reaffirmed the case of Gibbons v. Ogden, the 
most pertinent to our present inquiry is that 
of Henderson v. New York, 92 U. S. 289, 


which involved the constitutional validity 
of a statute of New York relating 
to vessels bringing passengers to that 


port. The Supreme count, speaking by Mr. 
Justice Miller, said: ‘‘As already indicated, 
the provisions of the Constitution of the 
United States, on which the principal reliance 
is placed to make void the statute of New 
York,is that which gives to congress the power 
‘to regulate commerce with foreign nations.’ 
As was said in United States v. Holliday, 3 
Wall. 417,18 L. Ed. 185, ‘commerce with 
foreign nations means commerce between citi- 
zens of the United States and citizens or 
subjects of foreign governments.’ It means 
trade, and it means intercourse. It means 
commercial intercourse between nations, and 
parts of nations, in all its branches. It in- 
cludes navigation, as the principal means by 
which foreign intercourse is effected. To 
regulate this trade and intercourse is to pre- 
scribe the rules by which it shall be con- 
ducted. ‘The mind,’ says the great Chief 
Justice, ‘can scarcely conceive a system for 
regulating commerce between nations which 
shall exclude all laws concerning navigation, 
which shall be silent on the admission of the 
vessels of one nation into the ports of another, 
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and he might have added, with equal force, 
which prescribed no terms for the admission of 
their cargo or their passengers.”’ 

In closing a most exhaustive summary 
of all prior adjudications, the court, in 
the principal case said: ‘‘The cases cited 
sufficiently indicate the grounds upon which 
this court has proceeded’ when determining 
the meaning and scope of the commerce 
clause. They show that commerce among 
the states embraces navigation, intercourse, 
communication, traffic, the transit of persons, 
and the transmission of messages by tele- 
graph. They also show that the power to 
regulate commerce among the several states 
is vested in congress as absolutely as it 
would be in a single government, having in 
its constitution the same restrictions on the 
exercise of the power as are found in the 
Constitution of the Unitell States; that such 
power is plenary, complete in itself, and may 
be exerted by congress to its utmost extent, 
subject only to such limitations as the con- 
stitution imposes upon the exercise of the 
powers granted by it; and that in determin- 
ing the character of the regulations to be 
adopted congress has a large discretion which 
is not to be controlled by the courts, simply 
because, in their opinion, such regulations 
may not be the best or most effective that 
could be employed.’’ 

But does the power to regulate commerce 
include the power to prohibit any part of 
commerce? Here is the difficult point around 
which all controversy on this question hinges, 
and on which even the members of the 
Supreme Court divided; four of the judges 
holding that to give congress the power to 
prohibit any part of interstate commerce 
would be to grant to the federal legislature 
a general police power over the vast subject 
matter of interstate commerce, a power which 
belongs to the states exclusively and not to 
congress. The majority of the court held, 
in answer to this argument, that the power to 
regulate commerce as a whole would, of 
course, not give congress power to prohibit 
all commerce, but would certainly empower 
them to prohibit any part of that traffic which, 
for instance, was endangering all other com- 
merce or the lives of the people. To under- 
stand the position of the majority we have to 
read a paragraph from the opinion of Justice 
Harlan, He said; 





‘In legislating upon the subject of the 
traffic in lottery tickets, as carried on through 
interstate commerce, congress only supple- 
mented the action of those states—perhaps all 
of them—which, for the protection of the 
public morals, prohibit the drawing of lotter- 
ies, as well as the sale or circulation of lottery 
tickets, within their respective limits. It 
said, in effect, that it would ‘not permit the 
declared policy of the states, which sought to 
protect their people against the mischiefs of 
the lottery business, to be overthrown or dis- 
regarded by the agency of interstate com- 
merce. We should hesitate long before 
adjudging that an evil of such appalling 
character, carried on through interstate com- 
merce, cannot be met and crushed by the 
only power competent to that end. We say 
competent to that end, because congress 
alone has the power to occupy, by legislation, 
the whole field of interstate commerce. What 
was said by this court upon a former occasion 
may well be here repeated. ‘The framers of 
the constitution never intended that the 
legislative power of the nation should find 
itself incapable of disposing of a subject- 
matter specifically committed to its charge.’ 
Re .Rahrer, 140 U. S. 545, 563, sub nom. 
Wilkerson v. Rahrer, 35 L. Ed. 572, 577, 11 
Sup. Ct. Rep. 865, 869. If the carrying of 
lottery tickets from one state to another be 
interstate commerce, and if congress is of 
opinion that an effective regulation for the sup- 
pression of lotteries, carried on through such 
commerce, is to make it a criminal offense to 
sause lottery tickets to be carried from one 
state to another, we know of no authority in 
the courts to hold that the means thus devised 
are not appropriate and necessary to protect 
the country at large against a species of inter- 
state commerce which, although in general use 
and somewhat favored in both national and 
state legislation in the early history of the 
country, has grown into disrepute, and has 
become offensive to the entire people of the 
nation. It is a kind of traffic which no one 
can be entitled to pursue as of right. That 
regulation may sometimes appropriately as- 
sume the form of prohibition is also illus- 
trated by the case of diseased cattle, trans- 
ported from one state to another. Such 
cattle may have, notwithstanding their con- 
dition, a value in money for some purposes, 
and yet it cannot be doubted that congress, 








XUM 





CENTRAL LAW JOURNAL. 343 








under its power to regulate commerce, may 
either provide for their being inspected before 
transportation begins, or in its discretion 
may prohibit their being transported from 
one state to another.’’ 

How strong the minority felt on this ques- 
tion can be judged by the earnest words of 
the chief justice concurred in by Justices 
Brewer, Shiras and Peckham, all of whom 
dissented from the opinion of the majority of 
the court. Justice Fuller said: 

‘*The power of the state to impose restraints 
and burdens on persons and property in con- 
servation and promotion of the public health, 
good order, and prosperity is a power origin- 
ally and always belonging to the states,not sur- 
rendered by them to the general government, 
nor directly restrained by the Constitution of 
the United States, and essentially exclusive, 
and the suppression of lotteries as a harmful 
business falls within this power, commonly 
called police. Douglass v. Kentucky, 168 
U.S. 488, 42 L. Ed. 553, 18 Sup. Ct. Rep. 
199. It is urged, however, that because 
congress is empowered to regulate commerce 
between the several states, it, therefore, may 
suppress lotteries by prohibiting the carriage 
of lottery matter. Congress may, indeed, 
make all laws necessary and proper for 
carrying the powers granted to it into execu- 
tion, and doubtless an act prohibiting the 
carriage of lottery matter would be necessary 
and proper to the execution of a power to 
suppress lotteries ; but that power belongs to 
the states and not to congress. To hold 
that congress has general police power would 
be to hold that it may accomplish objects not 
intrusted to the general government, and to 
defeat the operation of the 10th Amendment, 
declaring that ‘the powers not delegated to 
the United States by the constitution, nor 
prohibited by it to the states, are reserved to 
the states respectively, or to the people.’ ”’ 

Justice Fuller next argues that the carriage 
of lottery tickets is not interstate commerce. 
Justice Fuller says: ‘‘Is the carriage of lot- 
tery tickets from one state to another com- 
mercial intercourse? The lottery ticket pur- 
ports to create contractual relations, and to 
furnish the means of enforcing a contract 
right. This is true of insurance policies, and 
both are contingent in their nature. Yet 
this court has held that the issuing of fire, 
marine, and life insurance policies, in one 





state, and sending them to another, to be 
there delivered to the insured on payment of 
premium, is not interstate commerce.’’ 

Closing his argument Justice Fuller leads 
out into a general discussion of the wide 
reaching and to him disastrous effect of this 
decision. He says: 

‘If a lottery ticket is not an article of 
commerce, how can it become so when placed 
in an envelope or box or other covering, and 
transported by an express company? . To say 
that the mere carrying of an article which is 
not an article of commerce in and of itself, 
nevertheless becomes such the moment it 
is to be transported from one state to 
another, is to transform a non-commercial ar- 
ticle into a commercial one simply because it 
is transported. I cannot conceive that any 
such result can properly follow. It would be 
to say that everything is an article of com- 
merce the moment it is taken to be trans- 
ported from place to place, and of interstate 
commerce if from state to state. An invita- 
tion to dine, or to take a drive, or a note of 
introduction, all become articles of commerce 
under the ruling in this case, by being de- 
posited with an express company for trans- 
portation. This in effect breaks down all 
the differences between that which is, and 
that which is not, an article of commerce, and 
the necessary consequence is to take from the 
states all jurisdiction over the subject so far as 
interstate communication is concerned. It is 
a long step in the direction of wiping out all 
traces of state lines, and the creation of a 
centralized government. * * * I regard 
this decision as inconsistent with the views of 
the framers of the constitution, and of Mar- 
shall, its great expounder. Our form of gov- 
ernment may remain notwithstanding legisla- 
tion or decision, but, as long ago observed, it 
is with governments, as with religions; the 
form may survive the substance of the faith.’’ 








NOTES OF IMPORTANT DECISIONS. 


CONTRACTS—VALIDITY OF CONTRACT TO SUP- 
PLY EVIDENCE.—Is a contract to supply evidence 
in a case pending against public policy? The 
Supreme Court of Colorado in the recent case of 
Wood v. Casserleigh, 71 Pac. Rep. 360, held under 
the circumstances in that case that such a con- 
tract was not an invalid one. In that case plaint- 
iff contracted with defendants to furnish evi- 
dence, procured under a contract with a third 
person, for a specific compensation, to show that 
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defendants’ ancestor, and locator of a mining 
claim, was a citizen, and to prosecute an action 
in their behalf to establish their rights in the 
claim, in consideration of a contingent fee, pay- 
able out of the recovery. In passing upon the 
validity of this contract, the court said: 

“Before a contract can be declared illegal 
upon the ground that it is against public policy, 
it must clearly appear that it is obnoxious to the 
pure administration of justice, or manifestly in- 
jurious to the interests of the public. The usual 
test to apply in determining these questions is 
whether the tendency of the contract is evil. 15 
Am. & Eng. Enc. Law, 934. The contract in 
question does not show upon its face that plaint- 
iff was to procure testimony of any certain char- 
acter, or furnish sufficient to establish the prin- 
cipal question of fact which was deemed material, 
but, on the contrary, simply required him to fur- 
nish evidence which was then in his possession, 
and which he had secured prior to the execution 
of the contract. It appears that plaintiff collected 
this testimony under a contract with the party by 
whom he had been employed, which in no manner 
rendered his compensation contingent upon the 
character of the testimony which he had been 
employed to procure, or the result of any action 
in which it might be used. On the contrary, for 
the services thus performed he was paid or 
promised a specific compensation, no manner 
contingent upon his success. It cannot be said, 
therefore, that the agreement of the plaintiff to 
furnish the testimony referred to in the contract, 
or any act upon his part in securing it, would in- 
volve the commission by him or by any other 
person of any act having the slightest taint of 
immorality, or which would be obnoxious to the 
pure administration of justice, or injurious to 
public interests, and therefore it is not void as 
against public policy.” Casserleigh v. Wood, 14 
Colo. App. 265, 59 Pac. Rep. 1024. 


SALES — LIABILITY OF THE MAKER OF AN 
ARTICLE SOLD TO A STRANGER INJURED BY 
DEFECTIVE CONDITION OF SAID ARTICLE. — 
When is the manufacturer of an article sold lia- 
ble to a stranger for injuries caused by the defec- 
tive condition of the said article? A recent case 
distinguishes the authorities on this question and 
announces the rule that the manufacturer and 
seller of an article which is essentially dangerous 
to person or property owes a duty to the public 
to use care inits manufacture, that it shall not be 
unnecessarily dangerous; but with respect to arti- 
cles not of such dangerous nature his only liabil- 
ity for negligence is to the party with whom he 
contracts. In this case an engineer, injured by 
an explosion of oil purchased by his employer, 
the court held, specifically, that an action could 
not be maintained against the seller to recover 
for the injury, merely because the oil was not of 
the quality represented; such. an action being 
grounded ona breach of contract of sale to which 





the plaintiff was neither privy nor party. The 
court lays down the rule as follows: 

“The acceptance by a vendee of a thing sold, 
except under special circumstances, relieves the 
vendor from liability to a stranger for an injury 
resulting to him from the negligent manufacture 
or construction of the thing sold. Bragdon vy. 
Perkins-Campbell Co., 30 C. C. A. 567, 87 Fed. 
Rep. 109; Necker v. Harvey, 49 Mich. 517, 14.N. 
W. Rep. 503. The duty owing to the public, for 
breach of which one injured may recover, has 
respect to and is limited to instruments and arti- 
cles in their nature calculated to do injury, such 
as are essentially, and in their elements, instru- 
ments of danger, and to acts that are ordinarily 
dangerous to life and property. If the wrongful 
act be not imminently dangerous to life or prop- 
erty, the negligent vendor is liable only to the 
party with whom he contracted. McCaffery v. 
Manufacturing Co. (R.I.), 50 Atl. Rep. 651, 55 
L. R. A. 822. Petroleum oil, as we held in Good- 
lander Mill Co. v. Standard Oil Co., supra, and in 
Railway Co. v. Balentine, 28 C. C. A. 572, 84 Fed. 
Rep. 935, is not a dangerous agency within the 
rule that he who uses it does so at his peril. It 
is dangerous only, when in considerable quanti- 
ties, it is brought into contact with fire. That is 
a fact of common knowledge with which every 
one is chargeable.” 








THE APPLICATION OF THE COMMON 
LAW TO LANDS HELD BY THE UNI- 
TED STATES IN THE FORMER TER- 
RITORY OF THE UNITED STATES 
NORTHWEST OF THE RIVER OHIO, 
AND ESPECIALLY IN RESPECT TO 
PRIVATE WATERS AS _ DISTIN- 
GUISHED FROM PUBLIC WATERS. 


Earlier numbers of the CentrraL Law 
JOURNAL contain two articles which treated 
of ‘‘Title to Lands Under Fresh Water Lakes 
and Ponds.’’!. 

I. The following observations are intended 
to supplement those articles with some sug- 
gestions as to the common law bearing upon 
title derived by patents from the United 
States for lands in the northwest territory. 
It is not, however, the purpose of this con- 
tribution to bring under review or comparison 
many of the later decisions bearing upon the 
general subject; but, rather to refer to some 
features of the common law, leaving to a later 
time, or to another contributor, the task of 
comparing cases to date in the different states, 
in one or two of which a sentiment counter to 
the current of decisions on the subject has 
been expressed, in declining to recognize a 

1Vol. 13, p. 1; vol. 32 p, 291. 
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settled principle of the common law in regard 
to private or nonnavigable waters. 

II. The territory named was ceded to the 
United States by the state of Virginia.” 

The cession was to the United States in 
congress assembled, for the benefit of the 
United States, Virginia included. All lands 
so ceded were to be considered as a common 
fund for the use and benefit of such of the 
United States as had become or should be- 
come members of the confederation or fede- 
ral alliance of the said states, Virginia in- 
clusive, according to their usual respective 
proportions in the general charge and ex- 
penditure, and were to be faithfully and bona 
fide disposed of for that purpose, and for no 
other use or purpose whatsoever. The ces- 
sion was as well of soil as of jurisdiction 
which the commonwealth of Virginia had to 
the territory or tract of country within the 
limits of the Virginia charter situate to the 
northwest of the River Ohio. 

The Charter of Virginia of May 23, 1609, 
was very comprehensive in its specification of 
the property granted. It was described as 
embracing ‘‘all the soils, grounds, * * * 
rivers, waters,’’ etc.® 

The theory of law then and still prevailing 
was that ‘‘All the lands and tenements in 
England, in the hands of subjects, are holden 
mediately or immediately of the king.’’ (Co. 
Lit. i 1b.) 

This principle had so full an application 
that a later author says, ‘That part of the 
land which the king and his ancestors have 
never granted out to the subject, remains to 
the king, as his demesnes, in absolute owner- 
ship.’’4 

Littleton’s statement that ‘‘It was a prin- 
ciple in law that of every land there is a fee 
simple, etc., in somebody, or otherwise the 
fee simple is in abeyance,’’ was said by Sir 
Edward Coke to be ‘‘so piain as to need no 
explanation.”’ 

This theory in its essential features, pre- 
vails in the United States, whereever the com- 
mon law is maintained. As was declared in 
Cobb v. Davenport,’ ‘*The policy of the 

2 Act of Virginia, October 20,1783; Deed of Cession 
thereunder from said state, March 1, 1784; Statutes of 
Ill. compiled by Treat, Scates and Blackwell, 1878, pp. 
18-20, 

3 Id., 1-7. 


4 Moore’s Hall on the Foreshore, 672, Ed. 1888. 
532 N. J. Law 369, 378. 





common law is to assign to everything cap- 
able of ownership a certain and determinate 
owner, and for the preservation of peace, and 
the security of society, to mark, by certain 
indicia, not only the boundaries of such sep- 
arate ownership, but the line of demarcation 
between rights which are held by the public in 
common and private rights. * * * In pursu- 
ance of this policy, by the common law, all 
waters are divided into public waters and pri- 
vate waters. Inthe former the proprietor- 
ship is in the sovereign; in the latter in the 
individual propietors.’’ 

In the territory under consideration the 
titles depending upon grant must be traced 
from the United States through congressional 
legislation or action. This principle applies 
not only as to the land, but as to non-navi- 
gable waters, and is consistent with the fact 
of dominion or sovereignty of the states re- 
spectively over navigable waters and the soil 
under the same. 

Full proprietorship of the territory ceded 
by Virginia, comprising the present states of 
Ohio, Indiana, Illinois, Michigan and Wis- 
consin, and the part of Mianesota which is 
east of the Mississippi river, passed to the 
United States; and this in the broadest sense 
in respect to the whole territory, save so much 
thereof as was excepted in the Deed of Ces- 
sion, ® 

In Story on the Constitution, §1328, it 
was said, ‘‘The power of congress over the 
public territory is clearly exclusive and uni- 
versal, and their legislation is subject to no 
control, but it is absolute and unlimited, un- 
less so far as it is affected by stipulations in 
the cessions, or by the ordinance of 1787, 
under which any part of it has been settled.’’ 

The principle thus declared has not been 
qualified—not even by the opinion in Dred 
Scott v. Sanford,’ in which case some mem- 
bers of the court, and especially Mr. Chief 
Justice Taney and Mr. Justice Curtis, spoke 
at some length of the cession, with reference 
also to the ordiuance of 1787 and the Act of 
Congress of August 1, 1789, recognizng or 
providing for carrying out the ordinance under 
the new form of government created by the 
Constitution of the United States. 

The provisions of the ordinance have been 


6 Johnson, ete. v. McIntosh, 8 Wheat. 5438, 
19 How. 393. 
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observed in the admission into the Union ot 
the new states formed vut of this territory. 

Article IV. of the ordinance provided that 
‘*The legislatures of those districts or new 
states, shall never interfere with the primary 
disposal of the soil by the United States in 
congress assembled, nor with any regulations 
congress may find necessary for securing the 
title in such soil to the bona fide purchasers.”’ 
Also, among other things, that ‘‘The navig- 
able waters leading into the Mississippi and 
St. Lawrence and the carrying places between 
the same, shall become highways, and forever 
free, as well to the inhabitants of the said ter- 
ritory as to the citizens of the United States, 
and those of any other states that may be ad- 
mitted into the confederacy, without any tax, 
impost or duty therefor.’’ 

The former of these provisions has been ex- 
pressly or tacitly incorporated into the sev- 
eral enabling acts under which the states 
formed from this territory have come into the 
Union as states; and the inhibition has been 
maintained whenever attempted to be gain- 
said. The latter provision was also kept well 
in mind by the congress in making enactments 
looking towards the disposition of the public 
lands, for in the Act of May 18, 1796, having 
reference to that subject, it was provided that 
‘All navigable rivers within the territory oc- 
cupied by public lands, shall remain and be 
deemed public highways; and in all cases 
where the opposite banks of any streams not 
navigable belong to different persons, the 
stream and the bed thereof shall become com- 
mon to both.’’. 

In the section just quoted, a distinction 
was properly drawn between navigable rivers 
and streams not navigable; and this is a dis- 
tinction well ingrafted into the common law, 
and proper to be marked as a part of the law 
of the land. 

The states which were to be formed in this 
territory were to be admitted into the Union 
on an equal footing with the original states.°® 
This being so, the several states organized 
out of this territory acquired in becoming 
members of the Union the right in their sov- 
ereign capacity to all their navigable waters. 
The right so acquired by the states was in the 
nature of a municipal power, subject to the 


8 § 2476 Rev. Stat. U.S. 
® Article V. ef the Ordinance. 





constitution of the United States and the 


laws made in pursuance thereof.'° In other 
words the new states, as was expressed in 
that case, had the same rights, sovereignty 
and jurisdiction over this subject, to-wit: 
the navigable waters within their borders, as 
the original states had in like waters therein. 
But such waters must be navigable in fact or 
in law, otherwise the state does not hold the 
same in its sovereign capacity; and as to 
such waters the United States ‘‘has wisely 
abstained from extending * * * its sur- 
vey and grants beyond the limits of high 
water.’’!! 

It is to be noted here that the states formed 
in the territory under consideration did not 
at the time of their admission into the Union, 
nor at any time thereafter, acquire the title 
to any of the public lands, except so far as 
the enabling acts or special grants to them 
by acts of congress gave such title. In re- 
spect to the public lands, including private or 
non-navigable waters, the state had to trace 
title from the United States substantially as 
an individual would trace such title; and the 
sovereignty allowed to the respective states in 
regard to navigable waters and the soils there- 
under is not to be used so as to affect the ex- 
ercise of any national right of eminent do- 
main or jurisdiction of the United States 
under the constitution. !? 

Going back again to earlier authorities, we 
find ‘‘Land, terra, in the legal signification, 
comprehendeth any ground, soil or earth 
whatsoever, as meadows, pastures, woods, 
moors, waters, marishes, furses and heath.’’!* 
‘-And as in England all the lands and tene- 
ments in the hands of subjects, are holden 
mediately or immediately of the king,’’!4 
so in the states formed out of this northwest 
territory, all the lands and tenements in the 
hands of subjects must be said to be holden 
mediately or immediately of the United 
States, excepting, of course, those public or 
navigable waters over which the states in 
their sovereign capacity and in trust for the 
people took jurisdiction in assuming state- 
hood. 

III. Recurring to the question whether the 
common law was impressed on this territory 

10 Pollard v. Hagan, 3 How. 212, 230. 

1 Barney v. Keokuk, 94 U. S. 324; 24 Law Ed., 224 

12 Pollard v. Hagan, supra. 


18 Co, Lit., 4a. 
14 Td., 1a, 1b. 
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when acquired by the United States under 
the Deed of Cession from Virginia, it is to be 
observed, ‘That the common law of England, 
and all the statutes of parliament made in the 
aid of the common law prior to the fourth 
year of the reign of King James I., which 
are of a general nature, and not local to the 
kingdom, were expressly adopted by the Vir- 
ginia statute of 1776.’’!® 

That statute, of course, affected the whole 
territory of Virginia, including the County of 
Illinois, into which the colony or state formed 
the outlying territory northwest of the River 
Ohio. Thus were matters left at the time 
this terrttory was ceded to the United States, 
and it may be said that the common law con- 
tinued to prevail as to the territory and in 
respect to the whole of the public domain 
therein while in the hands of the United 
States, and consequently as to the titles given 
by the United States, save so far as these 
may, in any instance have been qualified by 
the grants or patents. This is but equiva- 
lent to stating that there is a branch of the 
common law that for the most part settles the 
manner and form of acquiring and trans- 
ferring property.!°® 

Or again, the common law in one of its 
branches ‘‘declares the principles applicable 
to the expounding of wills, deeds and acts of 
parliament.’?!7 

Speaking historically, the older Atlantic 
states held within their own borders large 
quantities of land. After they ceded their 
outlying territory to the United States they 
continued to be proprietors of the lands 
within their own borders, save so far as in- 


dividuals had acquired title thereto, and 
except as a further . illustration, that 
Massachusetts may have owned some 


part of the unsold or unappropriated lands in 
the state of Maine. In such cases it was, of 
course, the right of the respective states own- 
ing the land in their own right to impress 
thereon any characteristic which would be 
thought to be beneficial to the public. An 
example of such change of the common law 
occurred in the adoption of colony ordi- 
nances in Massachusetts in regard to large 
ponds, !8 

15 Seott v. Lunt’s Administrator, 7 Peters, 596, 605. 

16 1 Bl. Com., 67. 

17 Broom’s Com. on Common Law, *8. 

18 Cummings v. Barrett, 10 Cush. 186; Inhabitants 
of West Roxbury v. Stoddard 7 Allen, 158. 





The provisions of such ordinances have been 
held to be applicable in Maine, and the prin- 
ciples of the same have received a wider recog- 
nition, sometimes without observing their 
non-concordance with the common law. But 
where such recognition has occurred in re- 
spect to lands, the title to which has been de- 
rived from -the state, no federal question 
would be presented, and therefore the decis- 
ions of the state courts would generally be 
final. Such decisions, however, should not 
be taken to be indicative of the common law 
in construing patents from the United States 
for lands bordering on non-navigable waters 
not excepted from the grants. Congressional 
action similar to such ordinances would. have 
been necessary while the United States owned 
the land to make the principle of the ordi- 
nances applicable. 

IV. To the class of decisions not subject 
to be reviewed by the Supreme Court of the 
United States, as not presenting a federal 
question, may be assigned T’rustees of Schools 
v. Schroll.19 For, in that case, while the 
title to section 16 was held to have passed to 
the state of Illinois by congressional grant 
through the Enabling Act of Congress of 
April 18, 1818, yet the question which the 
case presented was whether the School Trus- 
tees, holding tnrough or under the State, had 
parted with the title to land which they had 
platted, or had lost such title by reason 
of any of the matters of defense set up, 
and the court ruled that the evidence offered 
by the defendants, including a deed from the 
county of Morgan for supposed swamp land, 
was incompetent, and should have been ex- 
cluded by the trial court. All that was said 
as to any difference between streams and 
lakes in respect to the construction of deeds 
for lands bounded thereon is to be attributed 
to the argument, rather than to the facts ac- 
tually involved. 

The case was ejectment by the trustees of 
schools, and involved a part of Meredosia 
Lake in fractional section 16, township 16 
north, range 13 west, in Morgan county, 
Illinois. The court found, as stated above, 
that the title to said section passed to the 
State of Illinois, by the said enabling act. 
The grant to the state was, of course, ‘‘for 
the use of the inhabitants of such township, for 
the use of schools.’’ Under authority of the 

19 120 TI. 509. 
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state laws, the trustees of schools made a 
plat of the section, and sold certain lots, 
which were thereupon granted by the state. 
No construction was put upon the grant from 
the United States, save in holding that it 
conveyed the whole fractional section, 
including that part of it which was cov- 
ered by the lake. The construction sought 
by the defendants, in connection with 
attempted defenses, was based upon the patent 
from the state for certain of'the school lots, a 
deed under the Swamp Land Act, and pos- 
session claimed to be sufficient under limita- 
tion laws; but it was held that all of the de- 
fendants’ evidence was insufficient and im- 
material, and should have been excluded by 
the trial court. 

It will be observed that the defendants’ 
title papers did not require nor authorize the 
application of the general rule of construc- 
tion of grants of land bounded by water; for 
it was held, ‘‘that it did not appear that the 
state * * * granted all the lands bor- 
dering on Meredosia Lake in (said) frac- 
tional section.’’ But the construction of the 
grant from the United States gave right of re- 
covery by the trustees of schools as to the 
lake and former upland alike. 

The same court, in an earlier case,?° speak- 
ing by Mr. Justice Scates, said: ‘‘We feel 
bound to construe grants by the government 
according to the principles of the common 
law, unless th rnment has done some act 
to qualify or exclude the right.’’ The court 
consequently held, ‘‘that an island in the Mis- 
sissippi river not marked or mapped upon the 
plat of the government’s surveys passed to 
the patentee of the land bordering on the 
river, such patentee having become the owner 
of the soil under the river to the center of the 
eurrent.’’ In fact there is no essential dis- 
tinction between the upland measured, and 
the land covered with water, when surveyed 
and offered for sale by the government, speak- 
ing always, in this connection, of waters that 
are not navigable at law; and the question of 
high water or low water is in the main imma- 
terial. 

A liberal policy was pursued by the United 
States in disposing of the public lands. Such a 
course was observed as was thought likely to 
promote actual settlement. Thus, as our 


*” Middleton v. Pritchard, 3 Scam. 510, 520. 





highest court has declared,?! ‘‘It has been 
the practice of the government from its origin 
in disposing of the lands to measure the price 
to be paid for them by the quantity of upland 
granted, no charge being made for the lands 
under the bed or body of water. * * * It 
has never been held (said the court), that the 
lands under water, in front of such grants are 
reserved to the United States, or that they can 
be afterwards granted out to other persons, 
to the injury of the original grantees. The 
attempt to make such grants is calculated to 
render titles uncertain and to derogate from 
the value of natural boundaries like streams 
and bodies of water.’’ 

Under the common law, also, ‘‘the general 
rule of construction of all grants of land 
bounded by water of any kind is now well 
established, that, unless qualified by restric- 
tive words, they pass the soil toward the cen- 
ter of the water as far as the grantor owns.’’?? 

It requires an exception in the grant, or 
something equivalent to it, to limit the right 
of the grantee to the edge of the water, when 
land is conveyed with the water as a boundary, 
the grantor being the owner of the soil under 
the water. Itis, as if the grantor conveyed 
land on a public highway, he being the owner 
in fee of the land on which the highway is 
laid.? 

V. We refrain for the present from compar- 
ing the decisions in Ohio, Indiana, Michi- 
gan and Minnesota, with a few cases in Wis- 
consin and Illinois, which seem to favor the 
principles of the colonial ordinances of Mas- 
sachusetts, amendatory of or intended to be 
restrictions upon the common law. Yet it is 
pertinent to raise the question, whether such 
restrictions should be adopted by the courts, 
in the absence of any legislation by congress 
equivalent to those ordinances, prior to the 
sale of the public lands; which legislation 
might have been proper, if found advisable, 
before the government parted with its title to 
such lands. 

In Hardin v. Jordan, supra, consideration 
was given to the question whether it was ad- 
visable for the courts to make a departure 


21 Hardin v. Jordan, 140 U.S. 371, 35 Law Ed., 428, 
433. 

22 Paine v. Woods, 108 Mass., 160, 169; Canal 
Trustees v. Haven, 10 II]. (5 Gilm.) 548. 

23 Elphinstone onthe Construction of Deeds, *182-3 
and note 47; Dunhem vy. Williams, 37 N. Y. 251. 
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from the common law. A supposed reason 
for such departure had been suggested in a 
case,?4 which pertained to the construction 
of patents from the state of Indiana for cer- 
tain swamp lands; which was dismissed with- 
out trial after the matter had been adjudi- 
cated in the state courts,?® without making 
such departure. 

The case in the state courts construed 
patents from the state for swamp lands sit- 
uated on a large lake which passed to the state 
under the Swamp Land Act, and held that by 
a proper construction of the state statute con- 
cerning swamp lands the lake did not pass 
under such patents, these being for upland 
previously surveyed, and the lake not having 
been surveyed by the state, and consequently 
not having been sold with the upland. 

VI. From a fuller survey of the subject it 
might appear that the common law has been 
in accord with the general policy of the states 
formed from the territory spoken of, and that 
an adherence to it would avoid unnecessary 
confusion and perplexity in various particu- 
lars. One of these, for example, is a ques- 
tion, what is a proper stage of water to be 
found in determining how to begin lines of 
demarkation, whether the stage at which the 
public survey was made as per plat, if a high 
water stage,as permitted in Hardin v. Jordan, 
supra, or a stage supposed to be ordinary, if 
this can ever be determined. But passing 
all such questions for the time, it is perhaps 
sufficient to quote from an expression of a 
thoughtful writer, a phrase that is appropriate 
as an admonitition: ‘‘It appears to be a dan- 
gerous principle, on any occasion, to abandon 
the plain sense of the common law.’’?® 

Tuomas Dent. 

Chicago, Il. 

24 State of Ind. v. Milk, 11 Biss. 197; 11 Fed. Rep. 
389. 

2 State of Ind. v. Portsmouth Sav. Bk., 106 Ind. 

435 


26 Note by Mr. Amos to Fortescue’s De Laudibus 
(Cincinnati Ed. 1874), pp. 51-2. 











OF INTERSTATE COMMERCE UNDER THE 


SHERMAN ANTI-TRUST ACT. 
STATES v. NORTHERN SECURITIES 
COMPANY. 


JNITED 


U.S.C C., D. Minn., Third Division, April 9, 1903. 

1. The real control of a corporation is in its stock- 
holders, who have the power to determine all import- 
ant corporate acts and policies, and any contract or 





combination by which a majority of the stock of two 
railroad companies owning and operating parallel 
and competing interstate lines of road is transferred 
to a corporation organized for the purpose of holding 
and voting the same, and receiving the dividends 
thereon, to be divided pro rata among the stockhold- 
ers of the two companies so transferring their stock. 
directly and substantially restricts interstate trade 
and commerce, and is in violation of the anti-trust 
act (Act July 2, 1890, 26 Stat. 209, ch. 647 [U. S. Comp, 
St. 1901, p. 3200]), since it destroys any motive for 
competition between the two roads; and it is imma- 
terial that each company has its own board of direct- 
ors which nominally directs its operations and fixes 
its rates. 

2. The fact that the purpose of an illegal combina- 
tion between stockholders of two railroad companies 
operating parallel and competing interstate lines, to 
secure unity of interest and control of such companies, 
and to prevent competition, has been accomplished 
by the formation of a corporation which has acquired 
the ownership of a majority of the stock of each of 
the companies, cannot be urged to defeat a suit by 
the United States to restrain the exercise of the power 
80 illegally acquired by the corporation through such 
combination, as imposing a restraint upon interstate 
commerce in violation of the anti-trust law (Act July 
2, 1890, 26 Stat. 209, ch. 647 [U. S. Comp. St. 1901, p. 
3200]). 

3. Where the effect of a combination is to directly 
prevent competition between two parallel and na- 
turally competing lines of railroad engaged in inter- 
state business, it is in restraint of interstate com- 
merce, and a violation of the anti-trust act (Act July 
2, 1890, 26 Stat. 209, ch. 646 [U. 8S. Comp. St. 1901, p. 
8200]), and the court, in a suit to enjoin it as such, 
cannot consider the question whether the combina- 
tion may not be of greater benefit to the public than 
competition would be; that being a question of public 
policy, to be determined by congress. 

THAYER, C. J.: Thisisa bill, exhibited by the 
United States, to restrain the violation of an act 
of congress approved July 2, 1890, 26 Stat. 209, 
ch. 647 [U. S. Comp. St. 1901, p. 3200], entitled 
‘*‘An act to protect trade and commerce against 
unlawful restraints and monopolies,’’ which is 
commonly termed the “Sherman Anti-Trust 
Act.”? The case was heard before a circuit court 
composed of the four circuit judges of the eighth 
circuit, pursuant to the provisions of a recent act 
of congress, approved February 11, 1903, which 
requires such cases to be heard ‘“‘before not less 
than three of the circuit judges” of the circuit 
where the suit is brought, when the attorney 
general files with the clerk of the court wherein 
the case is pending, a certificate that it is one of 
‘‘general public importance.”’ Such a certificate 
has been filed, and in accordance with the man- 
date of the statute the case ‘“‘has been given pre- 
cedence over others and in every way expedited.”’ 

From admissions made by the pleadings, as 
well as from much oral testimony, we reach the 
following conclusions as respects matters of fact: 

Two of the defendants, namely, the Northern 
Pacific Railway Company and the Great Northern 
Railway Company, are the owners, respectively, 
of lines of railroad which extend from the cities 
of Duluth, St. Paul, and Minneapolis, in the state 
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of Minnesota; thence across the continent to 
Puget Sound. These roads are, and in public 
estimation have ever been regarded as, parallel 
and competing lines. For some years, at least, 
after they were built, they competed with each 
other actively for transcontinental and interstate 
traffic. 

In the spring of the year 1901 they united in 
purchasing about 98 per cent of the entire capital 
stock of the Chicago, Burlington & Quincy Rail- 
way Company, and became joint sureties for the 
payment of bonds of the last-named company, 
whereby the purchase was accomplished, which 
were to run 20 years, and bear 4 per cent interest 
per annum. The amount of stock so acquired 
was of the par value of about $107,000,000, and, 
as it was purchased at the rate of $200 per share, 
the bonded indebtedness of the two companies 
was thus increased to the extent of $200,000,000. 

Subsequent to the acquisition of the stock of 
the Burlington Company, and in the summer of 
the year 1901, certain large and influential stock- 
holders of the Northern Pacific and Great North- 
ern Companies, who,had practical control of the 
two roads. and who have been made parties de- 
fendant to the present bill, acting in concert with 
each other, conceived the‘design of placing a very 
large majority of the stock of both of the last- 
named companies in the hands of a single owner. 
To this end these stockholders arranged and 
agreed with each other to procure and cause the 
formation of a corporation under the laws of the 
state of New Jersey, which latter company, when 
organized, should buy all or at least the greater 
part of the stock of the Northern Pacific and 
Great Northern Companies. The individuals 
who conceived and promoted this plan agreed 
with each other to exchange their respective 
holdings of stock in the last-named railroad com- 
panies for the stock of the New Jersey company, 
when the same should be fully organized, and to 
use their influence to induce other stockholders 
in their respective companies to do likewise, to 
the end that the New Jersey company might be- 
come the sole owner of the whole, or at least a 
major portion, of the stock of both railroad com- 
panies. 

In accordance with this plan the defendant, the 
Northern Securities Company (hereafter termed 
the ‘Securities Company”) was organized under 
the laws of the state of New Jersey on November 
13, 1901, with a capital stock of $400,000,000, that 
sum being the exact amount required to purchase 
the total stock of the two railroad companies at 
the price agreed to be paid therefore. When the 
Securities Company was organized, it assented to 
and became a party to the scheme that had been 
devised by its promoters before it became a legal 
entity. 

Very shortly after its organization the Secur- 
ities Company acquired a large majority of all 
the stock of the Northern Pacific Company at the 
rate of $115 per share, paying therefor in its own 
stock at par. At the same time it acquired about 





300,000 shares of the stock of the Great Northern 
Company from those stockholders of that com- 
pany who had been instrumental in organizing 
the Securities Company, paying therefor at the 
rate of $180 per share, and using its own stock at 
par to make the purchase. 

The Securities Company subsequently made 
further purchases of stock of the Great Northern 
Company at the same rate, and in about three 
months had acquired stock of the latter company, 
amounting at par to about $95,000,000, using for 
that purpose its own stock to the amount of about 
$171,000,000. The Securities Company was en- 
abled to make the subsequeut purchase of stock 
from stockholders of the Great Northern Com- 
pany not immediately concerned in the organiza- 
tion of the Securities Company by the advice, 
procurement, and persuasion of those stockhold- 
ers of the Great Northern Company who had 
been instrumental in organizing the Securities 
Company, and had exchanged their own stock 
for stock in that company shortly after its organ- 
ization. At the present time the Securities Com- 
pany is the owner of about 96 per cent of all the 
stock of the Northern Pacific Company, and the 
owner of about 76 per cent of all the stock of the 
Great Northern Company. 

The scheme which was thus devised and con- 
summated led inevitably to the following results: 
First, it placed the control of the two roads in the 
hands of asingle person, to-wit, the Securities 
Company, by virtue of its ownership of a large 
majority of the stock of both companies; second, 
it destroyed every motive for competition between 
two roads engaged in interstate traffic, which 
were natural competitors for business, by pooling 
the earnings of the two roads for the common 
benefit of the stockholders of both companies; 
and, according to the familiar rule that every one 
is presumed to intend what is the necessary con- 
sequence of his own acts when done willfully and 
deliberately, we must conclude that those who 
conceived and executed the plan aforesaid in- 
tended, among other things, to accomplish these 
objects. 

The general question of law arising upon this 
state of facts is whether such a combination of 
interests as that above described falls within the 
inhibition of the anti-trust act or is beyond its 
reach. The act brands as illegal ‘‘every contract, 
combination in the form of trust or otherwise, 
or conspiracy in restraint of trade or commerce 
among the several states or with foreign nations.” 
Learned counsel on both sides have commented 
on the general language of the act, doing so, of 
course, for a different purpose, and the general- 
ity of the language employed is, in our judgment, 
of great significance. It indicates, we think, that 
congress, being unable to foresee and describe all 
the plans that might be formed and all the ex- 
pedients that might be resorted to to place re- 
straints on interstate trade or commerce, deliber- 
ately employed words of such general import as, 
in its opinion, would comprehend every scheme 
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that might be devised to accomplish that end. 

What is commonly termed a ‘trust’? was a 
species of combination organized by individuals 
or corporations for the purpose of monopolizing 
the manufacture of, or traffic in, various articles 
and commodities, which was well known and 
fully understood when the anti-trust act was ap- 
proved. Combinations in that form were accord- 
ingly prohibited; but congress, evidently antici- 
pating that a combination might be otherwise 
formed, was careful to declare that a combination 
in any other form, ifin restraint of interstate 
trade or commerce — that is, if it directly occa- 
sioned or effected such restraint—should likewise 
be deemed illegal. 

Moreover, in cases arising under the act, it has 
been held by the highest judicial authority in the 
nation, and its opinion has been reiterated in no 
uncertain tone, that the act applies to interstate 
carriers of freight and passengers as well as to all 
other persons, natural or artificial; that the words 
‘tin restraint of trade or commerce”’ do not mean 
in unreasonable or partial restraint of trade or 
commerce, but any direct restraint thereof; that 
an agreement between competing railroads, which 
requires them to act in concert in fixing the rate 
for the carriage of passengers or freight over 
their respective lines from one state to another, 
and which, by that means, restricts temporarily 
the right of any one of such carriers to name such 
rates for the carriage of such freight or passen- 
gers over its road as it pleases, is a contract in 
direct restraint of commerce within the meaning 
of the act, in that it tends to prevent competition; 
that it matters not whether, while acting under 
such a contract, the rate fixed is reasonable or 
unreasonable, the vice of such a contract or com- 
bination being that it confers the power to estab- 
lish unreasonabe rates, and directly restrains 
commerce by placing obstacles in the way of free 
and unrestricted competition between carriers 
who are natural rivals for patronage; and finally, 
that congress has the power, under the grant of 
authority contained in the federal constitution, to 
regulate commerce, to say that no contract or 
combination shall be legal which shall restrain 
interstate trade or commerce by shutting off the 
operation of the general law of competition. 
United States v. Trans-Missouri Freight Ass’n, 
166 U. S. 290, 17 Sup. Ct. Rep. 540, 41 L. Ed. 
1007; United States v. Joint Traftic Ass’n, 171 U. 
S. 505, 19 Sup. Ct. Rep. 25, 43 L. Ed. 259; Addys- 
ton Pipe & Steel Co. v. United States, 175 U.S. 
211, 20 Sup. Ct. Rep. 96, 44 L. Ed. 136. 

Taking the forgoing propositions for granted, 
because they have been decided by a court whose 
authority is controlling, it is almost too plain for 
argument that the defendants would have violated 
the anti-trust act if they had done, through the 
agency of natural persons, what they have accom- 
plished through an artificial person of their own 
creation. That is to say, if the same individuals 
who promoted the Securities Company, in pur- 
suance of a previous understanding or agreement 





so to do, had transferred their stock in the two 
railroad companies to a third party or parties, 
and had agreed to induce other shareholders to 
do likewise, until a majority of the stock of both 
companies had been vested in a single individual 
or association of individuals, and had empowered 
the holder or holders to vote the stock as their 
own, receive all the dividends thereon, and pro- 
rate or divide them among all the shareholders 
of the two companies who had transferred their 
stock—the result would have been a combination 
in direct restraint of interstate commerce, because 
it would have placed in the hands of a small 
coterie of men the power to suppress competition 
between two competing interstate carriers, whose 
lines are practically parallel. 

It will not do to say that, so long as each rail- 
road company has its own board of directors, they 
operate independently, and are not controlled by 
the owner of the majority of their stock. It is 
the common experience of mankind that the acts 
of corporations are dictated and that their policy 
is controlled by those who own the majority of 
their stock. Indeed, one of the favorite methods 
in these days, and about the only method, of ob- 
taining control of a corporation, is to purchase 
the greater part of its stock. It was the method 
pursued by the Northern Pacific and Great 
Northern Companies to obtain control of the 
Chicago, Burlington & Quincy Railroad; and, so 
long as directors are chosen by stockholders, the 
latter will necessarily dominate the former, and 
in a real sense determine all important corporate 
acts. 

The fact that the ownership of a majority of the 
capital stock of a corporation gives one the 
mastery and control of the corporation was 
distinctly recognized and declared in Pearsall v. 
Great Northern Railway, 161 U.S. 646, 671, 16 Sup. 
Ct. Rep. 705, 710, 40 L. Ed. 838. The same fact 
has been recognized and declared by other courts. 
Pennsylvania R. Co. v. Commonwealth (Pa.), 7 
Atl. Rep. 368, 371; Farmers’ Loan & Trust Co. v. 
New York & Northern Railway Co., 150 N. Y. 
410, 425, 44.N. E. Rep. 1043, 34 L. R. A. 76; Peo- 
ple ex rel v. Chicago Gas Trust Co., 130 Ill. 268, 
22 N. E. Rep. 798, 802; 8 L. R. A. 497, 17 Am. St. 
Rep. 319. In opposition to this view counsel cite 
Pullman Car. Co. v. Missouri Pacific Co., 115 U.S. 
587, 596, 6 Sup. Ct. Rep. 194, 29 L. Ed. 499, but in 
that case the meaning of the word ‘‘controlled,”’ 
as used in a private contract, was the point under 
consideration, and what was said on the subject 
cannot be held applicable to cases arising under 
the anti-trust act, when the point involved is 
whether the ownership of all of the stock of two 
competing and parallel railroads vests the owner 
thereof with the power to suppress competition 
between such roads. We entertain no doubt that 
it does. Indeed, we regard the suppression of 
competition, and to that extent a restraint of 
commerce, as the natural and inevitable result of 
such ownership. 

What has been done through the organization 
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of the Securities Company accomplishes the ob- 
ject which congress has denounced as illegal 
more effectually, perhaps, than such a combina- 
tion as is last supposed. That is to say, by what 
has been done the power has been acquired (and 
provision made for maintaining it) to suppress 
competition between two interstate carriers who 
own and operate competing and parallel lines of 
railroad. Competition, we think, would not be 
more effectually restrained than it now is under 
and by force of the existing arrangement if the 
two railroad companies were consolidated under 
a single charter. 

It is manifest, therefore, that the New Jersey 
charter is about the only shield which the defend- 
ants can interpose between themselves and the 
law. The reasoning which led to the acquisition 
of that charter would seem to have been that 
while, as individuals, the promoters could not, by 
agreement between themselves, place the majority 
of the stock of the two competing and parallel 
railroads in the hands of a single person or a few 
persons, giving him or them the power to operate 
the roads in harmony, and stifle competition, yet 
that the same persons might create a purely 
fictitious person termed a corporation, which 
could neither think nor act except as they 
directed, and, by placing the same stock in the 
name of such artificial being, accomplish the 
Saine purpose. ‘The manifest unreasonableness of 
such a proposition, and the grave consequences 
sure to follow from its approval, compel us to 
assume that it must be unsound, especially when 
we reflect that the law, as administered by courts 
of equity, looks always at the substance of things 
—at the object accomplished, whether it be law- 
ful or unlawful—rather than upon the particular 
devices or means by which it has been accom- 
plished. 

So far as the New Jersey charter is concerned, 
the question, broadly stated, which the court has 
to determine, is whether a charter granted by a 
state can be used to defeat the will of the national 
legislature as expressed in a law relating to inter- 
state trade and commerce over which congress 
has absolute control. Presumptively, at least, no 
charter granted by a state is intended by the 
state to have that effect or to be used for such a 
purpose; and in the present instance it is clear 
that the state of New Jersey did not intend to 
grant a charter under cover of which an object 
denounced by congress as unlawful, namely, a 
combination conferring the power to restrain in- 
terstate commerce, might be formed and main- 
tained because the enabling act under which the 
Securities Company was organized expressly 
declares that three or more persons may avail 
themselves of the provisions of the act and 
‘become a corporation for any lawful purpose.” 
Laws N. J. 1899, p. 473. This language is not 
merely perfunctory. It means, obviously, that, 
whatever powers the incorporatorg saw fit to 
assume, they must hold and exercise for the 
accomplishment of lawful objects. The words in 





question operate, therefore, as a limitation upon 
all the powers enumerated in the articles of asso- 
ciation which were filed by the promoters of the 
Securities Company, so that, however extensive 
and comprehensive these powers may seem to be, 
the state of New Jersey has said, ‘‘You shall not 
exercise them so as to set at defiance any statute 
lawfully enacted by the Congress of the United 
States, or any statute lawfully enacted by any 
state wherein you see fit to exercise your 
powers.”” 

But aside from this view of the subject, if the 
state of New Jersey had undertaken to invest the 
incorporators of the Securities Company with the 
power to do acts in the corporate name which 
would operate to restrain interstate commerce, and 
for that reason could not be done by them acting 
as an association of individuals, then we have no 
doubt that such a grant would have been void 
under the provisions of the anti-trust act, or at 
least that the charter could not be permitted to 
stand in the way of the enforcement of that act. 

The power of congress over interstate com- 
merce is supreme, far-reaching, and acknowledges 
no limitations other than such as are prescribed 
in the constitution itself. Gibbons v. Ogden, 9 
Wheat. 1, 197, 6 L. Ed. 23; County of Mobile v. 
Kimball, 102 U. S. 691, 696, 697, 26 L. Ed. 238; 
Champion v. Ames (decided Feb. 23, 1903), 23 Sup. 
Ct. Rep. 321,47 L. Ed. —. No legislation on the 
part of a state can curtail or interfere with its 
exercise: and, in view of repeated decisions, no 
one can deny that it is a legitimate exercise of the 
power in question for congress to say that neither 
natural nor artificial persons shall combine or 
conspire in any form whatever to place restraints 
on interstate trade or commerce. United States v. 
Trans-Missouri Freight Association, 166 U.S. 290, 
17 Sup. Ct. Rep. 540,41 L. Ed. 1007; United States 
v. Joint Traftic Association, 171 U.S. 505, 19 Sup. 
Ct. Rep. 25, 48 L. Ed. 259; Addyston Pipe & Steel 
Co. v. United States, 175 U.S. 211, 20Sup. Ct. 
Rep. 96, 44 L. Ed. 136. . 

It is urged, however, that such a combination 
of adverse interests as was formed, and has been 
heretofore described, was lawful, and not pro- 
hibited by the anti-trust act, because such re- 
straint upon interstate trade or commerce, if any, 
as it imposes, is indirect, collateral, and remote, 
and hence that the combination is not one of 
that character which the Congress of the United 
States can lawfully forbid. The following cases 
are relied upon to sustain the contention: United 
States v. E. C. Knight Co., 156 U. 8. 1, 15 Sup. Ct. 
Rep. 249, 39 L. Ed. 325; Hopkins v. United States, 
171 U. S. 578, 19 Sup. Ct. Rep. 40, 43 L. Ed. 290; 
Anderson v. United States, 171 U. S. 604, 19 Sup. 


Ct. Rep. 50, 43 L. Ed. 300. It is perti- 
nent, therefore, to inquire in what way 
the existing combination that has _ been 


formed does affect interstate commerce. It 
affects it, we think, by giving to a single corpor- 
ate entity, or, more accurately, to a few men act- 
ing in concert and in its name and under cover of 














XUM 


VoL. 56 


CENTRAL LAW JOURNAL. 353 








its charter, the power to control all the means of 


, transportation that are owned by two competing 


and parallel railroads engaged in interstate com- 
merce; in other words, the power to dictate every 
important act which the two companies may do, 
to compel them to act in harmony in establishing 
interstate rates for the carriage of freight and 
passengers, and generally to prescribe the policy 
which they shall pursue. It matters not, we 
think, through how many hands the orders come 
by which these aims are accomplished, or through 
what channels. The power was not only acquired 
by the combination, but it is effectually exercised, 
and it operates directly on intérstate commerce, 
notwithstanding the manner of its exercise, by 
controlling the means of transportation, to-wit, 
the cars, engines, and railroads by which persons 
and commodities are carried, as well as by fixing 
the price to be charged for such carriage. 

The cases cited above, and on which reliance is 
placed to sttstain the view that the restraint im- 
posed is merely indirect, remote, incidental, or 
collateral, or not relevant, for, as was fully ex- 
plained in Addyston Pipe & Steel Co. v. United 
States, 175 U.S. 211, 238, 240, 243, 20 Sup. Ct. 
Rep. 96, 44 L. Ed. 136, one of these cases (United 
States v. E. C. Knight Company) dealt only with 
a combination within a state to obtain a practical 
monopoly of the manufacture of sugar, and it 
was held that the combination only related to 
manufacture, and not to commerce among the 
states or with foreign nations; that the fact that 
an article was manufactured for export to another 
state did not make it an article of interstate com- 
merce before transportation had been begun, or 
necessarily subject it to federal control; and that 
the effect of the combination then under con- 
sideration on interstate commerce was at most 
only incidental and collateral. But while com- 
menting on its previous decision in United States 
v. E. C. Knight Co., the court took occasion to say, 
in Addyston Pipe & Steel Co. v. United States, 175 
U.S. 246, 20 Sup. Ct. Rep. 96, 44 L. Ed. 136, that, 
when a contract is made for the sale and delivery 
of an article in another state, the transaction is 
one of interstate commerce, although the vendor 
has also agreed to manufacture the article so sold, 
and that combinations to contro] and monopolize 
such transactions would be in restraint of inter- 
state commerce. 

In the other cases (Hopkins v. United States 
and Anderson v. United States) it was held that 
the business of the members of the Kansas City 
Live Stock Exchange, which was under con- 
sideration by the court, was not interstate com- 
merce and that the act did not effect them, and 
that, even if they were so affected, the particular 
agreement which was involved did not operate as 
a restraint of interstate commerce. 

We fail to find in either of these cases any sug- 
gestion that a combination such as the one in 
hand, the object and necessary effect of which is 
to give toa single person or to a coterie of per- 
sons full control of all the means of transporta- 





tion owned by two competing and parallel lines of 
road engaged in interstate commerce, as well as 
the power to fix the rate for the transportation of 
persons and property, does not directly and im- 
mediately affect interstate commerce. No com- 
bination, as it would seem, could more imme- 
diately affect it. 

Again, itis urged tentatively that, if the exist- 
ing combination which the government seeks to 
have dissolved is held to be one in violation of 
the anti-trust act and unlawful, then the act un- 
duly restricts the right of the individual to make 
contracts, buy and sell property, and is invalid 
forthat reason. With reference to this conten- 
tion it might be suggested (as it has been by the 
government), that, as the situs of the stock which 
the Securities Company has bought is in the 
states of Wisconsin and Minnesota, which respec- 
tively chartered the Northern Pacific and Great 
Northern Companies, and as the stock owes its 
being to the laws of those states, and as each 
state has forbidden the consolidation of compet- 
ing and parallel lines of railroad therein, and has’ 
likewise prohibited any consolidation of the 
‘stock and franchises”’ of such roads, the conten- 
tion last mentioned is entitled to little considera- 
tion in the case at bar. 

But waiving and ignoring this suggestion, the 
argument advanced in behalf of the defendants is 
met and answered, so far as this court is con- 
cerned, by the decision in Addyston Pipe & Steel 
Co. v. United States, 175 U. $8. 228, 229, 20 Sup. 
Ct. Rep. 96, 102, 44 L. Ed. 136, where it is said, 
inter alia: 

“Under this grant of power to congress (the 
power to regulate commerce between the several 
states and with foreign nations), that body, in 
our judgment, may enact such legislation as shall 
declare void and prohibit the performance of any 
contract between individuals or corporations 
where the natural and direct effect of such:a con- 
tract will be, when carried out, to directly, and 
not as a mere incident to other and innocent pur- 
poses, regulate, to any substantial extent, inter- 
state commerce. * * * We do not assent to 
the correctness of the proposition that the consti- 
tutional guaranty of liberty to the individual to 
enter into private contracts, limits the power of 
congress and prevents it from legislating on the 
subject of contracts of the class mentioned. * * * 
It has been held that the word ‘liberty,’ as used in 
the constitution, was not to be confined to the 
mere liberty of persons, but included, among 
others, a right to enter into certain classes of con- 
tracts for the purpose of enabling the citizen to 
carry on his business. * * * But it has never 
been, and in our opinion ought not to be held, 
that the word included the right of an individual 
to enter into private contracts upon all subjects, 
“0 matter what their nature, and wholly irre- 
spective, among other things, of the fact that 
they would, if performed, result in the regulation 
of interstate commerce, and in violation of an act 
of congressupon that subject. The provision of 
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the constitution does not, as we believe, exclude 
congress from legislating with regard to contracts 
of the above nature while in the exercise of its 
constitutional right to regulate commerce among 
the states. On the contrary, we think the provis- 
ion regarding the liberty of the citizen is to some 
extent limited by the commerce clause of the 
constitution, and that the power of congress to 
regulate interstate commerce comprises the right 
to enact a law prohibiting the citizen from en- 
tering into those private contracts which directly 
and substantially, and not merely indirectly, re- 
motely., incidently, and collaterally, regulate to a 
greater or less degree commerce among the states. 
We cannot so enlarge the scope of the language 
of the constitution regarding the liberty of the 
citizen as to hold that it includes, or that it was 
intended to include, a right to make a contract 
which in fact restrained and regulated interstate 
commerce, notwithstanding congress, proceeding 
under the constitutional provision giving to it 
the power to regulate that commerce, had pro- 
hibited such contracts.” 

These observations, as a matter of course, pre- 
clude further controversy over the power of con- 
gress to limit to some extent the right to make 
contracts when enacting laws ‘for the regulation 
of commerce betwéen the states. 

Learned counsel for the defendants further 

- contend as follows: That the anti-trust act was 
not intended to include or prohibit combinations 
looking to the virtual consolidation of parallel and 
competing lines of railroad, although such a com- 
bination operates to stifle competition; that no 
relief can be granted to the government in this 


instance, because the combination or conspiracy | 


of which it complains has accomplished its pur- 
pose, to-wit, the organization of the Security 
Company and the lodgment of the majority of the 
stock of the two railroads in its hands before the 
bill was filed; and finally, that the combination 
proven was one “‘formedin aid of commerce and 
not to restrain it;*’ in other words, that it was 
one formed to enlarge the volume of interstate 
traffic and thus benefit the public. 

The court cannot assent to either of these 
propositions. 

The first we think, is clearly untenable for the 
reasons already stated and fully disclosed in the 
decisions heretofore cited. 

Concerning the second contention, we observe 
that it would be a novel, not to say absurd, inter- 
pretation of the anti-trust act to hold that after 
an unlawful combination is formed and has ac- 
quired the power which it had no right to acquire, 
namely, to restrain commerce by suppressing 
competition, and is proceeding to use it and exe- 
cute the purpose for which the combination was 
formed, it must be left in possession of the power 
that it has acquired, with full freedom to exercise 
it. Obviously the act, when fairly interpreted, 
will bear no such construction. Congress aimed 
to destroy the power to place any direct restraint 
on interstate trade or commerce, when by any 





combination or conspiracy, formed by either 
natural or artificial persons, such a power had 
been acquired; and the government may inter- 
vene and demand relief as well after the combina- 
tion is fully organized as while it is in process of 
formation. In this instance, as we have already 
said, the Securities Company made itself a party 
toa combination in restraint of interstate com- 
merce. that antedated its organization, as 
soon as it came in existence, doing so, of course, 
under the direction of the very individuals who 
promoted it. 

Relative to the third contention, which has 
been pressed with great zeal and ability, this may 
be said: It may be that such a virtual consolida- 
tion of parallel and competing lines of railroad 
as has been effected, taking a broad view of the 
situation, is beneficial to the public rather than 
harmful. It may be that the motives which in- 
spired the combination by which this end was 
accomplished were wholly laudable and unselfish ; 
that the combination was formed by the individ- 
ual defendants to protect great interests which 
had been committed to their charge; or it may be 
that the combination was the initial and a neces- 
sary step in the accomplishment of great designs, 
which, if carried out as they were conceived, 
would prove to be of inestimable value to the 
communities which these roads serve and to the 
country at large. 

We shall neither affirm nor deny‘either of these 
propositions, because they present issues which 
we are not called upon to determine, and some 
of them involve questions which are not 
within the province of any court to decide, involv- 
ing, as they do, questions of public policy which 
congress must determine. It is our duty to ascer- 
tain whether the proof discloses a combination 
in direct restraint of interstate commerce; that is 
to, say, a combination whereby the power has 
been acquired to suppress competition between 
two or more competing and parallel lines of rail- 
road engaged in interstate commerce. If it does 
disclose such a combination, and we have little 
hesitation in answering this question in the 
affirmative, then the anti-trust act, as it has been 
heretofore interpreted by the court of last resort, 
has been violated, and the government is entitled 
to a decree. 

A decree in favor of the United States will ac- 
cordingly be entered to the following effect: Ad- 
judging that the stock of the Northern Pacific 
and Great Northern Companies, now held by the 
Securities Company, was acquired in virtue of a 
combination among the defendants in restraint 
of trade and commerce among the several states, 
such as the the anti-trust act denounces asillegal ; 
enjoining the Securities Company from acquiring 
or attempting to acquire further stock of either of 
said companies; also enjoining it from voting 
such stock at any meeting of the stockholders of 
either of said railroad companies, or exercising or 
attempting to exercise any control, direction, 
supervision, or influence over the acts of said 
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companies or either of them by virtue of its hold- 
ing such stock; enjoining the Northern Pacific 
and Great Northern Companies, respectively, 
their officers, directors, and agents, from permit- 
ting such stock to be voted by the Northern 
Securities Company, or any of its agents or attor- 
neyson its behalf, at any corporate election for 
directors or officers of either of said companies ; 
and likewise enjoining them from paying any 
dividends to the Securities Company on account 
of said stock, or permitting or suffering the 
Securities Company to exercise any control what- 
soever over the corporate acts of said companies, 
or to direct the policy of either; and, finally, per- 
mitting the Securities Company to return and 
transfer to the stockholders of the Northern 
Pacific and Great Northern Companies any and 
all shares of stock of those companies which 
it may have received from such stockholders in 
exchange for its own stock, or to make such trans- 
fer and assignment to such person or persons as 
are now the holders and owners of its own stock 
originally issued in exchange for the stock of 
said companies, It is so ordered. All concur. 

Nore. — Combinations in Restraint of Interstate 
Commerce Under the Sherman Anti- Trust Act.—The 
decision in the principal case will do much to give 
strength to and extend the operation of what is known 
as the Sherman Anti-Trust Act. That act, passed 
July 2, 1890, has, so far asits practical enforcement is 
concerned, been a dead letter for twelve years. So 
general were its terms that attorneys representing the 
governments were probably discouraged from any at- 
tempt to specifically enforce the act against any of the 
gigantic combinations which have sprung up during 
the last few years. 

The decisions of the courts determining what are 
and what are not combinations in restraint of inter- 
state commerce will be here briefly noted. Thus, it 
has been held that the monopoly in liquor traffic cre- 
ated in the state of South Carolina by Act ofj1895 is not 
within the prohibition of the Actof Congress of 1890, 
against unlawful restraints and monopolies by “per- 
sons” or “‘corporations.’? Lowenstein v. Evans. 69 
Fed. Rep. 908. This decision construes what is known 
as the “‘Dispensary Law” of South Carolina and holds 
it to be a most gigantic monopoly, but one which the 
federal government cannot reach, because the state is 
neither a “‘person” nora “corporation” within the 
meaning of the Sherman Act which gives a right of 
action for injuries occasioned by “any person or cor- 
poration” violating its provisions. The Sherman Anti- 
Trust Act has been held to apply to combinations of 
laborers as well as of capitalists. United States v. 
Workingmen’s Amalgamated Council, 54 Fed. Rep. 
994, 26 L. R. A. 158. In this case it was held specifically 
that a combination of men to secure or compel the 
employment of none but union men becomes a com- 
bination in restraint of interstate commerce, within 
the meaning of the statute, when, in order to gain its 
ends, it seeks to enforce, and does enforce, by violence 
and intimidation, a discontinuance of labor in all de- 
partments of business, including the transportation 
of goods from state to state, and to and from foreign 
nations. So alsoin Waterhouse v. Comer, 55 Fed. 
Rep. 149,19 L. R. A. 403, it was held that rule 12 of 
an association of locomotive engineers which pro- 
vides, that when an issue against any railroad 
has been sustained by the grand chief it 





shall be a violation of obligations of a mem- 
ber of the brotherhood, who may be employed 
on arailroad run in connection with or adjacent to 
said road, to handle the property belonging to said 
railroad in any way that may benefit said company 
with which the brotherhood are at issue, until the 
grievances or issues have been amicably settled, was 
an agreement in restraint of commerce and therefore 
violative of the Sherman Act. So also it has been held 
that a combination to incite all the railway employees 
to suddenly quit their service, without any dissatis- 
faction with the terms of their own employment, in 
order to starve the railroad companies and the pubes 
lic into compelling an owner of cars used in operat- 
ing the roads to pay his employees more wages, is an 
unlawful combination in restraint of commerce 
within the meaning of the Act of July 2, 1890. Thomas 
v. Railway Co., 62 Fed. Rep. 803, disproving of United 
States v. Patterson, 55 Fed. Rep. 605. To same 
effect: Inre Grand Jury, 62 Fed. Rep. 840; United 
States v. Elliott, 64 Fed. Rep. 27; United States v. 
Cassidy, 67 Fed. Rep. 698. 

1t has been held that the purchase of stock of sugar 
refineries for the purpose of acquiring control over 
the business of refining sugar for sale in the United 
States does notinvolve a monopoly or combination in 
restraint of commerce among the states, within the 
prohibition of the Sherman Act. United States v. E. C. 
Knight Co., 156 U.S.1, 15 Sup. Ct. Rep. 249. This 
case was much relied upon by the defendants in the 
principal case, but is accurately distinguished by the 
court on the ground that while the action of the 
sugar refineries may have constituted a monopoly, it 
existed solely within the states and wasin no sense 
a “combination to monopolize or in restraint of in- 
terstate commerce.” ; 

In United States v. Coal & Coke Co., 46 Fed. Rep. 
432, 12 L. R. A. 753, it was held that a contract 
between coal miners and coal dealers to maintain the 
price of coal and to sell only to signers to the contract 
was void as a contract in restraint of interstate com- 
merce. But, on the other hand, it was held in Jn re 
Greene, 52 Fed. Rep. 104, that a contract with deal- 
ers that if they use a certain firms’ goods exclusively 
and keep up the price on them they will be allowed 
a certain rebate, was not a violation of the Sherman 
Act. So also it was held that an agreement among a 
certain number of lumber dealers to raise the price 
was notin restraint of commerce unless it involved 
the absorption of the entire traffic. To the same 
effect: Dueber v. Clock Co., 55 Fed. Rep. 8651. 

After much discussion it has been definitely settled 
that the Sherman Act is intended to prevent all direct 
restraint upon interstate commerce of any description 
whateverand without regard to the reasonableness 
of the restraint sought to be imposed. United States 
v. Freight Association, 166 U. S. 290; United States 
v. Traffic Association, 171 U. S. 505; Addyston Pipe, 
etc. Co. v. United States, 175 U.S.211. Other cases 
on this very important case are all fully referred to 
and discussed in the principal case. 
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AMERICAN DIGEST, 1902 B. 

The latest numberin the series of that splendid 
system of digesting known as the American Digest 
has just reached our table. This nnmber comprises 
all the current decisions of all the American courts as 
reported in the National Reporter System, the Official 
Reports, and elsewhere, together with leading Amer- 
ican and Canadian Cases, from April 1, 1902 to Sep- 
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tember 30, 1902. In attempting to express our senti- 
ments of this incomparable system, we are at a loss 
for words, and can only refer the reader to previous 
reviews of this same series. Indeed, it would hardly 
be possible to suggest a single improvement. We 
can only reaffirm our much repeated statement that 
the lawyer who can find no place for this, the most 
perfect and comprehensive of all digests, in the very 
front row of his library must be a lawyer of little or 
mo practice,or a practice of such a local character as not 
to require reliance upon authorities outside of his 
own state. The present volume sustains the stand- 
ard already established; it covers 2,321 pages of 
double column matter, and is bound in avery sub- 
stantial quality of law sheep. Published by the West 
Publishing Company, St. Paul, Minn. 





DALLAS AND BICKLE ON EVIDENCE. 

Every year witnesses renewed efforts on the part of 
publishers to work up something new in the way of 
labor-saving conveniences for the lawyer. Probably 
the most unique, if not the most valuable invention 
this year is asmall book containing what are styled 
as Analytical Tables of the Law of Evidence. In the 
preparation of these tables an effort is made to pre- 
sent a methodical outline of the rules of Evidence, as 
set forth in Stephen’s Digest. Primarily, the book is 
for students, but the busy practitioner will find it 
quite convenient for reference, Printed in one vol- 
ume of ninty pages, and published by I. & J. W. 
Johnson, Philadelphia, Pa. 








HUMOR OF THE LAW. 





The trials and tribulations of the western judge are 
many. Their judgments, decrees and rulings on 
evidence are not only criticised, but movements of 
their bodies are often misconstrued. In an Iowa 
court recently a lawyer was urging a decree of divoree 
before Judge Thompson of Cedar Rapids. The 
attorney in arguing his case became both earnest and 
eloquent and emphasized his statements y strikin 
the table with his hand with great force. He pause 
a moment and then said: 

“T see your Honor shakes your head as to that 
statement, but I desire to reaftirm what I have re- 
marked, notwithstanding your Honor has given dis- 


sent.”’ 

The court retorted: 

“1 have notin any manner intimated how I should 
construe the evidence or what my decision shall be in 
the case, and such remarks are wholly uncalled for.” 

**You shook your head.” 

“That may be true,” the court promptly replied; 
“there was a fly on my ear, and I reserved the right 
to remove it in any manner I saw fit. Proceed with 
your argument.” 
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Week Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. BAILMENT—Right to Sue.—A railroad company has 
such property in cars which it holds under lease, and in 
cars of other companies temperarily in its possession 
and use as bailee, as will support an aetion for their 
wrongful injury or destruction.— City of Chicago v. 
Pennsylvania Co., U. S. C. C. of App., Seventh Circuit, 
119 Fed. Rep. 497. 

2. BANKRUPTCY — Application for Advice. — A trastee 
held not entitled to the advice and direction of the court 
as to whether he should proceed against a secured 
creditor for fraudulently proving his claim as unsecured 
and receiving dividends thereon. — Jn 7c Baber, U. 8. D. 
C., E. D. Mo., 119 Fed. Rep. 520. 


3. BANKRUPTCY — Chattel Mortgage.—A chattel mort- 
gage by a merchant on stock, he retaining possession 
and paying expenses and debts, held within Bankr. Act 
1898, § 67e U. S. Comp. St. 1901, p. 3449, and void as against 
creditors on his being adjudged bankrupt within four 
months thereafter. — Egan State Bank vy. Rice, U. 8. C. C. 
of App., Eighth Circuit, 119 Fed. Rep. 107. 


4. BANKRUPTCY — Conflicting Liens.—Where the bank - 
rupt court has jurisdiction of the res to which conflicting 
liens attach, it has jurisdiction to determine the priorities 
of such liens, though the trustee has no interest in such 
question. — Chauncey v. Dyke Bros., U. S. C. C. of App. 
Eighth Circuit, 119 Fed. Rep. 1. 


5. BANKRUPTCY—Discharge.—Specifications opposing a 
petition for a bankrupt’s discharge must be signed and 
sworn to by the opposing creditor or creditors, and not 
by attorney or counsel. — Jn re Glass, U. 8S. D. C., W. D. 
Tenn., 119 Fed. Rep. 509. 


6. BANKRUPTCY—Discharge.—Under Bankr. Act 1895, § 
17 U. 8S. Comp. St. 1901, p. 3428, a discharge will prevent a 
recovery on an account, though the liability was not 
scheduled in the bankruptcy proceedings, where the 
creditor had actual knowledge of such proceedings.— 
Zimmerman v. Ketchum, Kan., 71 Pac. Rep. 264. 


7. BANKRUPTCY — Perference. — That a debtor was ad- 
judgea insolvent within four months after he had turned 
over certain securities to a creditor held not sufficient to 
show a preference to the knowledge of the creditor.— 
Laundy v. First Nat. Bank, Kan., 71 Pac. Rep. 259. 


8. BANKRUPTCY—Preferential Payments.—Repayment 
of a loan, if made out of an agreed fund within four 
months of a proceeding in bankruptcy, held preferential, 
and voidable at the suit of trustee.—Torrance vy. Winfield 
Nat. Bank, Kan., 71 Pac. Rep. 235. 


9. BANKRUPTCY—Provable Debts.—The adjudication in 
bankruptcy of a lessee does not operate in itself to 
terminate his lease and end his estate soastogivea 
sublessee a claim for damages which can be proved asa 
debt against his estate.—In re Pennewell, U. S.C. C. of 
App., Sixth Circuit, 119 Fed. Rep. 139. 

10. BANKRUPTCY — Right to Contest Claims. — Only 
creditors of a bankrupt whose claims are allowed have 
any standing to contest the ¢laims of others.—Dressel vy. 
North State Lumber Co., U. S. D.C., BE. D. N. Car., 119 
Fed. Rep. 531. 
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11. BANKRUPTCY—Unexpired Lease.—Where a lessee is 
adjudicated a bankrupt, such adjudication does not 
terminate the lease, and the indorser of the notes given 
for rent is still liable thereon for rent subsequently ac- 
cruing.—Bernhardt v. Curtis, La., 33 So. Rep. 125. 


12. BANKS AND BANKING — Authority to Sue.—Specific 
authority given by the comptroller to the receiver of a 
national bank to bring an action against a stockholder 
to recover an assessment is not withdrawn or affected by 
a subsequent general authority to compromise or sell all 
the claims or assets of the bank. — McClaine v. Rankin, 
U. 8. C. C. of App., Ninth Circuit, 119 Fed. Rep. 110. 

13. BENEFIT SOCIETIES—Burden of Proof.—The burden 
of proving that representations made by insured in his 
application were fraudulent and made in bad faith is on 
the company. — Alden v. Supreme Tent of Knights of 
Maccabees of the World, 79 N. Y. Supp. 89. 

14. BILLS AND NOTES — Attesting Witness.—To render 
an attesting witness to a signature on a note competent 
she must be one who is competent to testify in regard to 
the subject-matter thereof. — Shepard v. Parker, Me., 53 
Atl. Rep. 879. 

15. BILLS AND NOTES — Liability of Endorser. — An 
accommodation indorser of a note, made payable to the 
order of the maker and indorsed by him, is entitled to 
demand and notice of non-payment before his liability 
becomes fixed.—Jn re Edson, U.S. D. C., D. Ver., 119 Fed. 
Rep. 487. 

16. BQUNDARIES — Variance Between Survey and Plat. 
—Where a survey of a city addition, marked on the 
ground by monuments, did not conform to the recorded 
plat thereof, the survey controlled the plat. — Olson v. 
City of Seattle, Wash., 71 Pac. Rep. 201. 

17. BUILDING AND LOAN ASSOCIATIONS—Insolvency.— 
Where a building association became insolvent, an 
equitanle adjustment of the amount due by a borrowing 
member should be had as of the date receivers were first 
appointed.—Riggs v. Carter, 79 N. Y. Supp. 177. 


18, BUILDING AND LOAN ASSOCIATIONS — Insolvency.— 
Limitation of fight of a building association to demand 
repayment of a loan, before maturity of the borrower’s 
stock, held to cease on insolvency of the association.— 
Western Realty & Investment Co. v. Haase, Conn., 58 Atl. 
Rep. 861. 

19. BUILDING AND LOAN ASSOCIATIONS — Usury. — A 
building association mortgage, under which the ainount 
of interest actually received is in excess of the interest 
permitted by law, is usurious only as to the excessive 
payments. — Irwin v. Washington Loan Assn., Or., 71 
Pac. Rep. 142. 

20. CARRIERS—Limitation of Liability.—An agreement 
that a carrier shall not be responsible for loss or damage 
from one of certain specified causes, other than his own 
negligence, is valid. — Morse v. Canadian Pac. Ry. Co., 
Me., 53 Atl. Rep. 874. 

21. CARRIERS—Negligence Presumed.—In an action for 
injuries to a passenger resulting from collision, negli- 
gence is presumed, which can only be rebutted by proof 
that the collision was the result of unavoidable 
casualty. — Sambuck v. Southern Pac. Co., Cal., 71 Pac. 
Rep. 174. 

22. CHARITIES—Perpetuities.—An instrument in writing 
conveying lands in perpetual trust to provide a home for 
the maintenance and education of children of deceased 
members of the Odd Fellows association held not a pub- 
lic charitable gift, and void as against the rule prohibit- 
ing perpetuities.—Troutman v. De Boissiere Odd Fellows: 
Orphans’ Home & Industrial School Assn., Kan., 71 Pac. 
Rep. 286. 

23. CHARITIES — What Constitutes.—A charitable insti- 
tution is not liable for injuries sustained by its inmates 
through the negligence of its employees, where it has 
exercised due care in their selection. — Corbett v. St. 
Vincent’s Industrial School of Utica, 79 N. Y. Supp. 369, 


24. CHATTEL MORTGAGES — Federal Court.—A federal 
court of equity is not without jurisdiction of a suit to 





foreclose a chattel mortgage because the mortgagee had 
fle right under the state statute to take possession of 
and sell the property on condition broken.—H. B. Claflin 
Co. v. Furtick, U. 8. C. C., D. So. Car., 119 Fed. Rep. 429. 


25. CHATTEL MORTGAGES — Forclosure.—Where all the 
property covered by a chattel mortgage is destroyed, or 
so changed and mixed with other property as to be im- 
possible of identification, a decree of foreclosure should 
not be granted. — Flanagan Bank vy. Graham, Oreg., 71 
Pac. Rep. 137. 

26. CHATTEL MORTGAGES—N otice.—One who purchased 
personal property after the making and filing of a chattel 
mortgage thereon took subject to the mortgage.—Huber 
v. Ehlers, 79 N. Y. Supp. 150. 

27. CLERKS OF CouURTS—Bond.—Sureties on the general 
bond of a clerk of court held liable, though there was a 
special bond in the proceeding the decree in which he 
failed to comply with.—Johnson v. Bobbitt, Miss., 33 So. 
Rep. 73. 

28. CONSTITUTIONAL LAW — Due Process of Law.—That 
a juror in a trial of murder had been convicted ofa 
felony, though a cause of challenge propter defectum, is 
not a denial of due process of law.—Queenan Vv. Terri- 
tory, Okla., 71 Pac. Rep. 218. 

29. CONSTITUTIONAL LAW—Equal Protection of Law.— 
Code Civ. Proc. § 601, as to challenge of jurors, where 
there are several parties on either side, held not to deny 
the equal protection of the law, in violation of Const. U 
S. 14th Amend.—Muller vy. Hale, Cal , 71 Pac. Rep. 81. ° 


30. COPYRIGHTS — Infringement. — A bill for infringe- 
ment of acopyright failing to allege that the title of the 
copyrighted work had been recorded by the librarian of 
congress, as provided for by Rev. St. § 4964, 4953 U. S. 
Comp. St. 1901, pp. 3418, 3407, held demurrable.—Edward 
Thompson Co. v. American Law Book Oo., U. 8. C. C., 8. 
D. Mo., 119 Fed. Rep. 217. 

41. CORPORATIONS — Couveyance to Director.—A con- 
veyance of corporate property of an insolvent corpora- 
tion to a director based on full consideration paid, in the 
absence of actual fraud, held not void. — Webb v. Rocke- 
feller, Kan., 71 Pac. Rep. 253. 

82. CORPORATIONS — Forfeiture of Stock.—In order to 
render action of a corporation in levying an assessment 
on the stock valid, every requirement of the statute must 
be strictly followed.—Corcoran v. Sonora Mining & Mill- 
ing Co., Idaho, 71 Pac. Rep. 127. 

33. CORPORATIONS—Laches.—A suit by a corporation to 
obtain the cancellation of stock issued by it held barred 
by laches when not commenced until more than 6 years 
after the stock was issued.—Calivada Colonization Co. v. 
Hays, U. 8. C. C. W. D. Pa., 119 Fed. Rep. 202. 


34. CORPORATIONS — Negligent Oreditors. — Where 
creditors of a corporation had notice of receivership pro- 
ceedings in the state courts, and opportunity to prove 
their claim, a federal court will not interfere to protect 
their rights. — Dobson v. Peck Bros. & Co., U. 8. C. C., D 
Conn., 119 Fed. Rep. 254. 

25. CORPORATIONS — Scheme to Control.—ln an action 
by dissenting stockholders to enjoin a scheme for cor- 
porate control, held, that the directors had the burden 
of proving that such scheme would be advantageous.— 
Robotham vy. Prudential Ins. Co., N. J., 53 Atl. Rep. 842. 


26. CORPORATIONS—Statutes. — A statute prohibiting a 
foreign corporation which has not filed its charter from 
doing business in the state held not retroactive, even 
though the business be done in pursuance of an earlier 
econtract.—Diamond Glue Co. v. United States Glue Co., 
U. 8. 8. C., 28 Sup. Ct. Rep. 206. 

37. CORPORATIONS — Transfer of Stock. — Under the 
statutes, the stock of a private corporation is subject to 
a valid transfer, as between the grantor aud grantee, by 
a delivery of the certificate indorsed in blank, — Culp v. 
Mulvane, Kan., 71 Pac. Rep. 273. 

88, COUNTIES — Payment by Worthless Check.—Where 
the holder of warrants against a county receives in lieu 
thereof checks on an insolvent bank, he {can recover 
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from the county the amount of the original debt with 
accrued interest.—Chambers v. Custer County, Idaho, 71 
Pac. Rep. 113. 

39. CouRTs — Prior Decisions. — The district court may 
decline to follow the weight of authority in the United 
States courts, the pertinent question being as to the rul- 
ings of the supreme court or the court of appeals for 
that circuit. — United States v. Adams Exp. Co., U. 8. D. 
C., 8. D. Iowa, 119 Fed. Rep. 240. 

40. CRIMINAL LAw — Error Coram Nobis. — The writ of 
error coram nobis will not lie to vacate a conviction be- 
cause of the inability of the accused within the statutory 
time to prepare the record on appeal. — Collins v. State, 
Kan., 71 Pac. Rep. 251. 

41. CRIMINAL Law — Trial by Jury. — Irregularities in 
relation to the statutory provisions for selecting, sum- 
moning, and impaneling a jury will not be deemed 
prejudicial, unless some injury therefrom is clearly 
shown. — Queenan Vv. Territory, Okla., 71 Pac. Rep. 218. 


42. CURTESY — Power to Grant. — A tenant by the cur- 
tesy cannot convey the right toa lessee to extract oil 
from the land, and a lease executed by him purporting 
to convey such right is void. — Barnsdall v. Boley, U.S. 
Cc. C., N. D. W. Va., 119 Fed. Rep. 191. 

43. DAMAGES — Mental Suffering. — Compensation may 
be had for mental suffering and distress of mind because 
of disfigurement.—Gray v. Washington Water Power Co., 
Wash., 71 Pac. Rep. 206. 

44. DEATH — Evidence. —In an action for negligent 
death, where deceased was unmarried, testimony as to 
whether, at the time of his death, he was attentive to 
some young lady, held properly excluded. — Fritz v. 
Western Union Tel. Co., Utah, 71 Pac. Rep. 209. 

45. DIivoRCE—Alimony.—The fact that the defendant in 
an action for divorce is in contempt of court in not Day- 
ing the alimony ordered will not justify the court in re- 
fusing him permission to answer and defend the suit.— 
Bachelor y. Bachelor, Wash., 71 Pac. Rep. 193. 

46. DOMICILE — Minor Children. — After the death of 
their father, the domicile of their mother determines 
the domicile of minor children. — Modern Woodmen of 
America v. Hester, Kan., 71 Pac. Rep. 279. ; 

47. EJECTMENT — Riparian Rights. — That the statutes 
of a state and the ordinances of a city levy taxes op cer- 
tain wharves in ariver involves no matter of equitable 
estoppel on the state or city to assert any legal title to 
the land. — Turner v. City of Mobile, Ala., 33 So. Rep. 132. 


48. EMINENT DOMAIN—Condemnation for Post Office.— 
A city in which land is dedicated for a public park held 
entitled to contest its condemnation fora post office, 
though not entitled to compensation. — Jn re Certain 
Land in Lawrence, U.S. D. C., D. Mass., 119 Fed. Rep. 
453. 

49. EMINENT DOMAIN — Limitations. — An action for 
damages to abutting property arising from the opera- 
tion and construction of railroad tracks in the street 
without legislative or municipal authority held barred 
by the 15-year statute of limitations. — Klosterman v. 
Chesapeake & O. Ry. Co., Ky., 718. W. Rep. 6. 

50. EMINENT DOMAIN—Recovery of Damages.—Reduc- 
tion in rent under renewal lease held not to deprive les- 
see of right to recover damages due to erection of ele- 
vated road in front of the premises during the original 
term.—Storms v. Manhattan Ry. Co., 79 N. Y. Supp. 60. 

51. EMINENT DOMAIN — Right to Damages.—A property 
owner’s right to compensation for the construction of a 
street on the property is not affected by the fact that his 
interest is less than the whole.—Olson v. City of Seattle, 
Wash., 71 Pac. Rep. 201. 

62, EQuiTry—Multiplicity of Suits.—Equity will not take 
jurisdiction to prevent multiplicity of suits, where the 
plaintiff has no valid cause of action, either legal or 
equitable. — Turner v. City of Mobile, Ala., 32 So. Rep. 
132. . 

53. EsCRows — Delivery of deed.—Where a deed, nam- 
ing as grantee a corporation, was placed in the hands 





of a promoter, to be delivered to the corporation when 
formed, such act did net, of itself, constitute a delivery 
of the deed.—Santaquin Min. Co. v. High Roller Min. Co. 
Utah, 71 Pac. Rep. 77. 

54. ESTOPPEL — Mortgage Notes.—An affidavit made at 
the time of the execution of a note and mortgage held 
not to estop the maker from defending against the note 
in the hands of an assignee, who was not influenced to 
receive the same by reason thereof. — Evans v. Odem, 
Ind., 65 N. E. Rep. 755. 

55. EVIDENCE — Cause of Death. — Fact that record of 
coroner’s inquisition, showing death by suicide, was at- 
tached to proof of loss furnished the company, held not 
to make it admissible in evidence. — Cox v. Royal Tribe 
of Joseph, Oreg., 71 Pac. Rep. 73. 


56. EVIDENCE — Declarations of Agent. — Declarations 
of an agent, not made in connection with the perform - 
ance of his duties as agent, held inadmissible as against 
the principal. — Leary v. Albany Brewing Oo., 79N. Y. 
Supp. 130. 

57. EVIDENCE—Declarations of Attorneys.—One having 
introduced affidavits of what his attorney told another, 
the other person may contradict this by counter affida- 
vits.—Droege v. Baxter, 79 N. Y. Supp. 29. 

58. EVIDENCE — Forfeiture of Stock. — In a suit to set 
aside a sale of stock for nonpayment of assessments, oral 
evidence is inadmissible to prove the records of the cor- 
poration. — Corcoran v. Sonora Mining & Milling Co., 
Idaho, 71 Pac. Rep. 127. 

59. EVIDENCE — Good Faith.—Where the good faith of 
a trespasser is in issue, his acts and sayings in relation 
to the trespass at or about the time thereof are compe- 
e nt.—United States v. Gentry, U. 8. C. C. of App., Eighth 
Circuit, 119 Fed. Rep. 70. 

60. EVIDENCE—Physician’s Testimony.—It is proper for 
a physician to give as an expert the result of information 
derived by him in the treatment of a patient. — Skelton 
v. St. Paul City Ry. Co., Minn., 92 N. W. Rep. 960. 


61. EVIDENCE — Stringing Wires.—In an action against 
a telegraph company for negligent death, question as to 
how mény linemen there should be in stringing certain 
wires, and as to where they should be stationed, held a 
proper subject for expert testimony. — Fritz v. Western 
Union Tel. Co., Utah, 71 Pac. Rep. 209. 

62. EVIDENCE — Tax Roll.—A tax roll completed by the 
county clerk held competent evidence, in a controversy 
between a landlord and tenant, to show the amount of 
the taxes levied, which the tenant had agreed to pay.— 
Smith v. Scully, Kan., 71 Pac. Rep. 249. 


63. EXECUTORS AND ADMINISTRATORS—Claiins Against 
Decedent.—The bar of the statute against claims against 
estates of decedents cannot be waived by conduct of ad- 
ministrator, however misleading. — Cockrell vy. Season - 
good, Miss., 33 So. Rep. 77. 

64, EXECUTORS AND ADMINISTRATORS — De Bonis Non. 
—Only the unadministered property of the intestate vests 
in the administrator de bonis non. — Meservey v. Kalloch, 
Me., 53 Atl. Rep. 876. 

65. EXECUTORS AND ADMINISTRATORS — Limitations.— 
That creditor knew of executor’s appointment held not 
to cause limitations to run before notice of appointment 
was published.—Lynch y. Farnell, R. I., 53 Atl. Rep. 869. 

66. FIRE INSURANCE — Premium Note.—A member of a 
mutual fire insurance company cannot be assessed on 
his premium note for the payment of losses which ac- 
crued before he became a member. — Mutual Fire Ins. 
Co. v. Jean, Md., 53 Atl. Rep. 950. 

67. FRAUDULENT CONVEYANCES—Collateral Attack.—A 
party proceeding by executory process on mortgage 
notes is not called upon to sustain the reality and extent 
of the indebtedness upon mere allegations of fraud and 
simulation, without any evidence or presumption to 
support the allegations. — Metropolitan Bank v. Blaise, 
La., 33 So. Rep. 95. 

68. FRAUDULENT CONVEYANCES — Laborer’s Lien. —A 
debtor cannot donate earnings of teams belonging to 
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him to his infant son, to avoid payment of his debts to a 
creditor, for whom such infant with such teams per- 
forms labor. — Tuckey v. Lovell, Idaho, 77 Pac. Rep. 122. 


69. GreTs — Revocation. — A check being delivered for 
the purpose ofa gift, but not presented till after the 
drawer’s death, the gift is revoked. — Pullen v. Placer 
County Bank, Cal., 71 Pac- Rep. 83. 

70. GUARDIAN AND WARD — Domicile. — A written re- 
quest by the father of minor children that a designated 
person be appointed their guardian has no effect, after 
his death, to change their domicile, or to empower any 
probate court foreign to their domocile to appoint a 
guardian for them. — Modern Woodmen of America v. 
Hester, Kan., 71 Pac. Rep. 279. 

71. HABEAS CORPUS — Power to Arrest United States 
Officer. — A federal court will discharge an officer of the 
United States army on writ of habeas corpus from arrest 
and detention by state authorities while in the dis- 
charge of his official duties. — Jn re Turner, U 8. D.C., 
8. D. Iowa, 119 Fed. Rep. 231. 

72. HOMICIDE — Reputation. — In a prosecution of a 
white man for the murder of a negro, it was competent 
to show that he had a reputation in the community as a 
man that gambled with negroes. — Rogers v. State, Tex., 
71 & W. Rep. 18. 

73. HOMICIDE—Self-Defense.—W here defendant claims 
he killed in self-defense, evidence of deceased’s frame 
of mind shortly before the encounter is admissible.— 
State v. Hunter, Iowa, 92 N. W. Rep. 872. 

74. INDIANS—Tribal Relations.—The power of congress 
over the relations and lands of the confederated tribes 
of Kiowa, Comanche, and Apache Indians held not so 
limited as to preclude the enactment of Act June 6, 1900, 
providing for allotments to Indians in severalty out of 
lands held in common.—Wolf v. Hitchcock, U. 8. S. C., 28 
Sup. Ct. Rep. 216. 

75. INSURANCE COMPANY—Investment of Funds.— The 
mere fact that an insurance campany would by the pur- 
chase of certain stock of another corporation, acquire a 
controlling interest therein, held not to make such acqui- 
sition unlawful.—Robotham v. Prudential Ins. Co., N. J., 
53 Atl. Rep. 842. 

76. INTERNAL REVENUE—Chattel Mortgage.—A chattel 
mortgage is admissible in evidence in the state courts, 
though unstamped, as required by the United States 
revenue law.—Foster v. Pacific Clipper Line, Wash., 71 
Pac. Rep. 48. 

77. INTERNAL REVENUE—Intoxicating Liquors.— On an 
indictment against a common carrier for selling without 
license liquor carried into the state C. O. D. and deliv- 
ered to the consignee, it was immaterial that no bill or 
invoices accompanied the shipment. — United States v. 
Adams Exp. Co., U. 8. D. C. 8. D., lowa, 119 Fed. Rep. 240. 


78. INTOXICATING LIQUORS—Application for License.— 
A remonstrance to the granting of a liquor license, con- 
taining the names of a majority of the voters of the 
town, signed by an attorney in fact, held a bar to the 
application.—Ragle v. Mattox, Ind.,65 N. E. Rep. 743. 

79. INTOXICATING LIQUORS—Brewing Company.—Con- 
viction of brewing company for manufacturing malt 
liquors without a license in a city held erroneous, where 
it Was agreed that the business of manufacturing was 
carried on outside the limits of the city.—Consumers’ 
Brewing Co. v. City of Norfolk, Va., 43 8. E. Rep. 336. 

80. JUDGMENT — Res Judicata. — A default judgment 
against a trust company, purporting to bar the lien of a 
mortgage assigned of record to the trust company, 
“trustee,” is not binding on the latter. — Farmers’ Loan 
& Trust Co. v. Essex, Kan., 71 Pac. Rep. 268. 


81. JUDGMENT—Res Judicata.— An adjudication of the 
court sitting in probate, as to the allowance of a claim 
for counsel fees against an estate, held res judicata.— 
Nash v. Wakefield, Wash.,71 Pac Rep. #3. 

82. JUDGMENT—Res Judicata. — Where defendant in a 
real action has previously recovered a jadgment for the 
same premises in an action wherein plaintiff was a de- 








fendant, the former judgment, while unreversed, is con- 
clusive —Paul v. Thorndike, Me., 53 Atl. Rep. 877. 


83. JuRY—Constitutional Law. — The provisions of the 
constitution of the United States as to trials by juries 
for crimes apply to the territories of the United States. 
—Queenan Vv. Territory, Okla.,71 Pac. Rep. 218. 


84. JuRY—Peremptory Challenges.—Jury should not be 
sworn until defendant’s peremptory challenges are 
either exercised or waived.—State v. Hunter, Iowa, 92 N. 
W. Rep. 872. 

85. LANDLORD AND TENANT — Assignment. — Where a 
lease is assigned by a landlord, and the assignee is rec- 
ognized as landlord by the tenant, he cannot, on discov- 
ering the invalidity of his title, acquire outstanding title 
to evict his tenant.—Iowa Sav. Bank vy. Frink, Neb., 92 N. 
W. Rep. 916. 

86. LANDLORD AND TENANT — Removal of Property.— 
A tenant does not forfeit his right to personal property 
belonging to him by neglecting to remove it within area- 
sonable time after the expiration of his lease. — Smith v. 
Boyle, Neb., 92 N. W. Rep. 1018. 

87. LIMITATION OF ACTIONS— Pleading.—The special 
limitation of two years from the first publication of ne- 
tice of the qualification of an administrator for actions 
against him must be specially pleaded. — Williams v. 
Stark weather, R. I., 58 Atl. Rep. 870. 

85. LES PENDENS — Lease to Warehouseman. —A rail - 
road and steamship company’s lease of property to be 
used asa public warehouse cannot be held invalid be- 
cause made pending litigation to enjoin the company 
from earrying on the business of public warehouseman. 
—State v. New Orleans Warehouse Co., La., 33 So. Rep. 
81. 

89 Lost INSTRUMENTS—Duress.—Duress in the destruc 
tion of notes sued ou cannot be proved over objection, 
unless specially pleaded. — Sturman y. Sturman, Iowa, 
92 N. W. Rep. 886. 

90. MALICIOUS PROSECUTION — Probable Cause. — 
Plaintiff's discharge by an examining magistrate is ad- 
missible to show want of probable cause for a criminal 
complaint against him.— Miles v. Walker, Neb., 92 N. W. 
Rep. 1014 

91. MANDAMUS—Duties of Oyster Inspector.—A demand 
and refusal by the oyster inspector to compel removal 
of stakes from and use of natural oyster beds by private 
persons held not acondition precedent to an action for 
mandamus to compel such action. — Lewis v. Christian, 
Va., 43 8. E. Rep. 331. 

92. MARINE INSURANCE—Question for Court.— A canal- 
boat, moored between piers 2,200 feet apart when in- 
jured by floating ice, held not lying ‘between piers,” 
within a policy insuring against damages from ice — 
Huntley v. Providence Washington Ins., Co., 79N. Y. 
Supp. 35. 

93. MASTER AND SERVANT—Assumed Risk.—A servant 
injured by poisonous gases from a drain which he was 
cleaning held not to have assuined risk.—Cox v- American 
Agricultural Chemical Co., R. 1., 53 Atl. Rep. 871. 

94. MASTER AND SERVANT— Assumed Risk.— A brake- 
man, killed by a low bridge, held to have assumed the 
risk.—Hollingsworth vy. Chicago, 1. & L. Ry. Co., Ind., 65 
N. E. Rep. 750. 

95. MASTER AND SERVANT — Assumed Risk.—A brake- 
man has the right to rely on the performance by a rail- 
road company of its duty to use reasonable care to see 
that its cars arein good order, and does not assume the 
risk arising from its failure to perform such duty. — 
Northern Pac. Ry. Co. v. Tynan, U. 8.0. C. of App., 
Ninth Circuit, 119 Fed. Rep. 288. 

96. MASTER AND SERVANT—Assumed Risk.—Brakeman, 
climbing on caboose to secure light to flag approaching 
train, held not to have assumed risk of collision.—Texas 
& N. O. R. Co. v. Scott, Tex., 715. W. Rep. 26. 

97. MASTER AND SERVANT — Assumption of Risk. — A 
section hand on a railroad assumes the risk of injury 
from suchsparks and cinders #s may be thrown off by 
the engines in the ordinary operation of the road. — 
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Duree vy. Chicago, M. & St. P. Ry. Co., lowa, 92N. W. Rep. 
890. 

98. MASTER AND SERVANT—Commissions.—A salesman 
held, under the contract, entitled to commissions on 
goods sold, whether the customer had no right to reject 
them, though the employer had not shipped them to the 
customer.— Ross v. Portland Coffee & Spice Co., Wash.. 
71 Pac. Rep. 184. 

99. MASTER AND SERVANT—Contributory Negligence.— 
A servant injured by striking a hod against the timbers 
of the floor above him while walking up an incline, held 
guilty of contributory negligence. — McCarthy v. Emer- 
son, 79 N. Y. Supp. 150. 

100. MASTER AND SERVANT — Defective Appliances.— 
Master held not negligent in permitting use of mangle 
in laundry, though it might have been made safer by 
addition of certain devices.— Corbett v. St. Vincent’s In- 
dustrial School of Utica, 79 N. Y. Supp. 369. 

101. MASTER AND SERVANT—Injury to Employee.— Or- 
dinary risks, assumed by an employee, are those which 
occur after the due performance by the master of those 
duties which the law imposes. — City of Emporia v. 
Kowalski, Kan., 71 Pac. Rep. 232. 

102. MASTER AND SERVANT — Negligence.— A master 
had a right to assume that his employees, being compe- 
tent, would not be negligent; and it was not his duty, on 
employig g plaintiff,to inform him of possible or prob- 
able dangers in case they were negligent — Klos v. Hud- 
son River Ore & Iron Co.,79 N. Y! Supp. 156. 

1038. MASTER AND SERVANT—Negligence of Foreman.— 
A master held liable for failure to discover the danger 
of the place where his employee was set to work, inde- 
pendent of the knowledge of the foreman.—Simone v. 
Kirk, N. Y., 65 N. E. Rep. 739. 

104. MASTER AND SERVANT — Personal Injuries. — A 
master who provides for the use of his employees an 
elevator not in a reasonably safe condition is liable for 
resulting injuries. — Continental Tobacco Co. v. Knoop, 
Ky., 71 8. W. Rep. 3. ° 

105. MASTER AND SERVANT — Vice-Principal.— A fore- 
man of a workroom in a factory is not, by reason of 
such employment, a vice-principal and representative 
of the employing corporation with respect to other 
workmen in such room, — Pistoner v. American Can 
Co., U. 8. C. C., E. D. Pa., 119 Fed. Rep. 496. 

106. MINES AND MINERALS — Lease.—Under an oil and 
gus lease, held, rents, in default of drilling, were payable 
annually.—Doxey’s Estate v. Service, Ind., 65 N. E. Rep. 
757. 

107. MONOPOLIES—Rauilroads. — If, in the competition 
of business not discriminative certain business 
is placed at some disadvantage, the courts have 
no authority to interfere on the ground of monopoly.— 
State v. New Orleans Warehouse Co., La., 33 So. Rep. 81. 

108. MORTGAGES — Delinquent Taxes. — A mortgagor 
cannot defeat the mortgage lien by suffering the taxes 
to become delinquent, nor can his grantee be permitted 
to accomplish such a result.—Shrigley v. Black, Kan., 71 
Pac. Rep. 301. 

109. MORTGAGES—Foreclosure.—One of several parties 
whose debt is secured by a trust deed, may maintain an 
action to foreclose on behalf of himself and others in- 
terested in the security. — Michigan Trust Co. v. City of 
Red Cloud, Neb., 92 N. W. Rep. 900. 

110. MORTGAGES — Interest.— A tendcr of the interest 
due on a mortgage within the specified time held to pre- 
clude an exercise of the option given the mortgagee to 
declare the whole sum due on a default inthe payment 
of interest.—Schieck v. Donohue, 79 N. Y. Supp. 233. 

lll. MORTGAGES—Redemption.—Right,to redeem from 
a sale in foreclosure is terminated by the sale, and not 
by a referee’s deed. — Barnard v. Jersey, 79 N. Y. Supp. 
380. 

112. MUNICIPAL CORPORATIONS — Building Contract.— 
Aboard for whom work was being done under a con- 
tract, having ordered extra work, could not complain 
that there was no written agreement therefor, as re- 





quired by the original contract. — Dwyer v. City of New 
York, 79N. Y. Supp. 17. 

113. MUNICIPAL CORPORATIONS — Change of Grade.—A 
lot owner cannot recover for a change of grade ofa 
street, where his lot does not abut in the changed 
grade. — Gardner v. City of St. Joseph, Mo., 71S. W. 
Rep. 63. 

114. MUNICIPAL CORPORATIONS — Establishment of 
Street.—Where the grade of a street was established, that 
the street was brought to grade without an ordinance or 
resolution did not confer on an abutting property owner 
injured thereby a right to damages not previously 
existing.—Reilly v. City of Ft. Dodge, Iowa, 92 N. W. Rep. 
887. 

115. MUNICIPAL CORPORATIONS — Overflow of Sewer.— 
Where a municipality had constructed and maintained a 
sewer adequate for all ordinary purposes, it is not liable 
for injuries caused by an overflow of the sewer, due toa 
storm of extraordinary violence.—Sundheimer v. City of 
New York, 79 N. Y. Supp. 278. 

116. MUNICIPAL CORPORATIONS — Paving Contracts.—A 
city did not waive its right to liquidated (lamages for de- 
lay in the paving of a street by permitting the contractor 
to begin and complete the work after the time limit in 
the contract had expired. — Hipp v. City of Houston, 
Tex., 718. W. Rep. 39. : 

117. MUNICIPAL CORPORATIONS—Property Destroyed by 
Mob.—In an action against a city to recover for the de- 
struction of property by a mob, a proclamation or other 
official acts of the mayor at the time are admissible to 
show a condition of riot then existing.—City of Chicago 
v. Pennsylvania Co., U. 8S. C. C. of App., Seventh Circuit, 
119 Fed. Rep. 497. 

118. MUNICIPAL CORPORATIONS - Taxation.—The taxes 
of particular years, including interest or penalties, must 
goto the payment of the debt for the payment of which 
they have been assessed and collected. — State er rel 
Brittin v. City of New Orleans, La., 33 So. Rep 102. 

119. NAMES — Spelling.—A variance in the spelling ofa 
name in a writ of execution held not fatal to a garnish- 
ment under the writ. — Donohoe-Kelly Banking Co, v. 
Southern Pac. Co. Cal., 71 Pac. Rep. 9%. 

120. NEGLIGENCE — Concurring. — For injury from the 
concurring negligence of two, either is liable.—Muller v. 
Hale, Cal., 71 Pac. Rep. 81. 

121. NEGLIGENCE—Construction of Line.—In an action 
for negligent death, instruction relative to contributory 
negligence held not erroneous, when considered as a 
whole.—Fritz v. Western Union Tel. Co., Utah, 71 Pac. 
Rep. 209. 

122. NEGLIGENCE—Ordinary Care.—Contributory negli- 
gence implies a want of ordinary care en the part of the 
person injured and a proximate connection of such negli- 
gence and the injury complained of. — Chicago G. W. Ry. 
v. Bailey, Kan., 71 Pac. Rep. 246. 

123, PLEDGES — Return of Money.—A receipt showing 
that a person advanced to a corporation a designated 
sum to be used by him for expenses in going to Kurope 
to sell the corporation’s patent rights held to entitle the 
person to a return of the unexpended portion of the 
sum.—Leupold v. Weeks, Md., 53 Atl. Rep. 937. 

124, PRINCIPAL AND AGENT— Contract of Employment. 
—The rights of an agent under a contract of employment 
held not destroyed by the appointment of receivers for 
the principal, where the receivers affirmed the contract 
and received the benefits from it.— Leupold v. Wecks, 
Md., 58 Atl. Rep. 937. 

125. PRINCIPAL AND AGENT—Election.—One who sues 
both an agent and his principal on a contract made by 
the agent, without disclosing his agency, does not there- 
by elect to hold the principal, and not the agent.—Tew 
v. Wolfsohn, 79 N. Y. Supp. 286. 

126. PRINCIPAL AND AGENT — False Representations.— 
Landlord of flat building held liable for damages in- 
eurred through janitor’s false representation that a 
certain wall was fireproof.—Matteson v. Rice, Wis., 92 N. 
W. Rep. 1109. 








